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INTRODUCTION TO THE SERIES 


A WORD IS necessary as to the ongin and object of 
this senes The Management of the Bntish Empire 
Exhibition (1924), m the early days of its organisation, 
approached the Imperial Studies Committee of the 
Royal Colonial Institute for advice and assistance 
m connection with the educational aspect of the Exhibi- 
tion's work The Editor of this senes, who is a member 
of that Committee, happened dunng a period of enforced 
leisure to be spending a good deal of his time at the 
Institute, chiefly m its dehghtful Library On its 
shelves he found entrancmg remimscences or records 
of men who went forth from these islands as Pioneers to 
brave the perils of uncharted seas and the dangers 
of unknown lands, mspiicd more by the spirit of adven- 
ture inherent m the race than by any calculated design 
for personal gam or lust for the acquisition of new 
terntones From these volumes could be traced the 
begmnmgs and gradual growth of remote colomes, 
through the early stages of awakening public interest, 
followed perchance by apathy or neglect until the 
advent of some world movement brought them 
into the fierce light of economic and international 
importance 

Though there lay upon the shelves an immense mass 
of valuable literature on almost every phase of Impenai 
work, It became apparent to the Editor that there was 
no senes of volumes which gave a complete survey of the 
history, resources, and activities of the Empire looked 
at as a whole He felt that there was need for a 
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senes which would provide the ordinary reader with 
a bird’s-eye view, so to speak, of these manifold 
activities 

The time seemed appropnate for such a survey. 
The Empire had emerged victonous from the greatest 
of wars The Dommions which had contnbuted so 
magnificently to the victory had sprung, as it were, at 
a bound not only mto the consciousness and acknowledged 
status of full and equal nationhood with the Mother 
Country, but also into defimte recognition by Foreign 
Powers as great and growing World-Forces 

The decision to hold m London an Exhibition in 
which the vast material resources and industries of the 
Empire would be brought vividly before the pubhc 
seemed also to demand that there should be a record 
and survey of the growth and development of this far 
fiimg congeries of countries and peoples that arc called 
the British Commonwealth of Nations 

The Editor accordmgly consulted some of his friends, 
and was fortunate in securing their assistance and 
advice The Management of the British Empire 
Exhibition welcomed the scheme as supplementing 
from the mtellectual side what the Exhibition was 
doing from the material aspect He has also been 
fortunate m obtaining the co-operation, as authors, 
of distmguished men, many of whom have played 
a foremost part in the public life or administration of 
the temtones concerned, and all of whom have 
had wide personal knowledge and experience of the 
subjects which they treat The Editor's thanks are 
especially due to these authors They have undertaken 
the work from a sense of duty and from a desire 
to provide, at an important stage in our history, 
authoritative mformation regarding the great heritage 
that has been bequeathed to us, not only unscathed 
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but strengthened by the stem struggle through which 
It has passed 

Each volume is self-contained and deals with a special 
aspect of the Empire treated as a whole The volumes 
are, however, co-ordinated as far as possible, and give, 
it IS hoped, a comprehensive survey of the Empire 

The writers have had complete freedom as regards 
the statement of their views and it is to be under- 
stood that neither the Editor nor his advisers are 
responsible for such individual expressions of opimon 
The late Sir George Parkm was deeply mterested m 
the scheme, and, but for his lamented death, would have 
contributed a volume to the senes 

The Editor, m conclusion, desires to express his 
thanks to Lord Moms, and to Sir Charles Lucas, especially 
the latter, for the benefit of their advice and npe 
experience. 

HUGH GUNN, 

G^n^rai JBdttar 


I^OKjyoK, Apr%h 19^4 
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PREFACE 


Since this bnef account of the constitutions of the Empire 
was wntten, the result of the Bntish general election of 
December 6, 1923, has raised important issues of constitu- 
tional law and practice The election resulted in the return 
of 259 Umomst members, 192 supporters of Labour, 158 
Liberals, and 6 Independents As no party possessed a clear 
ma]onty of the House of Commons, the Umomst admimstra- 
tion, m accordance with constitutional usage, remamed in 
office and met the House of Commons on January 10 The 
Liberal paxty having decided to withhold support from the 
government, it was defeated, on an amendment to the address 
in reply to the speech from the throne, on January 21 The 
Prime Mimster resigned, and, it is understood, advised the 
King to entrust the leader of the Labour party with the 
formation of an admimstration The duty was imdertaken 
by Mr Ramsay MacDonald, who had assurances of a certain 
measure of Liberal support As the number of seats obtained 
by the three great parties was not seriously disproportionate 
to the number of votes cast for each in the electoral contests 
taken as a whole, although a very large number of seats fell 
to candidates without absolute majorities, it is not improbable 
that Great Bntam may for some time to come have to con- 
tend with the difficulty of party government when there are 
more than two parties and no one has a clear majonty The 
constitutional issue, therefore, has again been raised as to the 
position of the Crown m regard to the dissolution of Parha- 
ment It has been suggested that the practice m the Domm- 
10ns, which empowers the representative of the Crown to 
dedine to grant a dissolution to a Premier, provided that 
he IS able to find a pohtician wiUmg to carry on the government 
and to accept responsibihty for the refusal, should be regarded 
as applicable to Great Bntam The question presents con- 
siderable difficulties, when treated m the abstract , it is, for 
instance, obvious that the Crown could not constitutionally 
grant a Prune Mimster, who had obtamed one dissolution 
and had been defeated, a second dissolution of Parhament if 
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any other means of carrying on the government could be 
fotmd In practice, however, it is hardly conceivable that 
a case would arise m Great Bntam in which the Crown could 
properly declme to grant a dissolution on the request of a 
Prime Minister, A dissolution is essentially an appeal to the 
judgment of the electorate, which is the final depository of 
authority, and it would be an invidious act to decline to 
sanction an appeal to the people Even in the Dominions 
the exercise of the power is not always unattended with 
popular resentment against the action of the lepresentative 
of the Crown, and his action, if unwise, may mvolve his 
recall by the Crown If the Dominion practice were adopted 
m Great Bntam, the action of the Crown, whether in grantmg 
or refusmg a dissolution, would inevitably become a matter 
of pubhc comment and cnticism, and a sonous inroad would 
be made on the doctrme of the dissociation of the Ciown fiom 
all coimection with political parties, and its freedom from 
responsibihty for any political acts, which is exemplified in 
the maxim that the Crown can do no wrong 

The fundamental importance of maintaining the freedom 
of the Crown from political responsibility is stiikmgly illus- 
trated in the decision of Mr Ramsay MacDonald’s government, 
immediately after takmg office, and without obtaining the 
approval of the House of Commons, to accord recognition 
de jure to the government of Russia The incident is a 
remmder of the extraordmary wide character of the royal 
prerogative in matters of foreign affairs, and its freedom, even 
under a Labour admmistration, from the direct and effective 
control of the representatives of the electorate Moreover, 
it illustrates m a very forcible manner the fact that m foreign 
affairs the control which the governments and peoples of 
the Domimons can exercise is often shadowy or lUusory 
It IS clear that none of the governments of the Empii e, other 
than the British, had any effective say in determining the 
action taken in this mstance, though it may be assumed 
that the British government felt reasonable assurance that 
its action would not be questioned seriously m the Dominions 
The episode, however, seems to mdicate that there is no more 
probabihty of a Labour government surrendering voluntanly 
any of its authority in foreign affairs to the House of Commons 
than of similar action by a Umomst or Liberal government, 
and that the question of the effective partiapation of the 
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Dominions in the contiol of foieign ahaus is still fai from 
settlement 

A further issue of considerable importance and mterest 
to the Dominions has arisen The defeat of the Unionist 
government, which had represented Great Britain at the 
Imperial Conferences of 1923, inevitably raised in a precise 
form the question of the effect of Conference resolutions, 
concurred in by the Imperial Government, in the event of 
that government ceasing to command a majority in the 
House of Commons, before action could be taken on the 
resolutions Weie sudh, resolutions m effect m the nature of 
contractual obhgations, which must be honoured by any 
subsequent government and parhament ? Or was it open 
to the new House of Commons to consider freely on their 
merits such matters as the grant of further preferences to 
the Domimons and the naval base at Smgapore ? It was 
obvious that, if the foimer view prevailed, the whole basis of 
the system of Imperial Conferences woiild be overthrown, 
and it was, therefore, natural that at the openmg of the session 
of 1924 the leaders of the three great parties in the House of 
Commons should have been united m assertmg that the 
resolutions imposed no obhgations on the House of Commons 
or the new government, which undertook to present them to 
Parhament for its decision, with an mdication of its own 
views on the proposals There appears to be no difference 
of opimon m the Domimons as to the constitutional position, 
though stress has naturally been laid on the importance of 
giving effect to steps of policy once agreed upon The votmg 
at the general election, however, makes it clear that prefer- 
ences as a basis of impenal unity have not yet won the 
effective support of the great majonty of the Bntish people, 
and that greater promise of progress hes m other forms of 
co-operation, mcludmg Impenal grants m aid of pubhc works 
m the Domimons and of emigration 

The question of Indian constitutional reforms has been 
i^ndered more complex by the return at the elections for the 
central and provmcial legislatures of a considerable number of 
members who are not prepared to co-operate m the conduct of 
the administration, u^ess steps are taken at an early date to 
extend widely the reform sdieme, so as to concede full re- 
sponsible government m the provmces, and responsible govern- 
ment as regards matters under the charge of the government of 
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India, other than defence, foreign relations, and relations with 
the Native States Both in the Central Provinces and in 
Bengal this section of opinion has declined to accept ministerial 
office, despite its dommant position in the legislature, while in 
the Indian Legislature by combination with membeis of more 
moderate opinions a group has been formed with a majority 
m the Lower House, whicdi holds that further concessions are 
immediately reqmred The Government of India has insisted 
that the responsibihty for Indian affans cannot be handed 
over to the Indian Legislature until proper arrangements have 
been arrived at regarding the Native States, defence, communal 
differences, social backwardness, and the mteicsts of minorities 
A further comphcation in the way of Indian progre*ss has been 
created by the growing lack of co-operation between Hmdus 
and Mahomedans, smee the interests of the latter in the 
revision of the Treaty of Sdvres have been satisfied by the 
Treaty of Lausanne There is, however, agreement between 
the Legislature and the Government of India in resentment 
of the failure of the Union of South Africa to accept the 
principle of full civil rights for Indians domiciled in the 
Umon, and of the action of the Imperial Government in 
declimng to accord to Indians in Kenya an equal status with 
Europeans, and m sanctionmg the principle of immigration 
restrictions aimed at the exclusion of Indians 

The recent developments withm the Empire have given 
rise to difficult questions of termmology, which Parliament 
has not attempted to solve The term " Umted Kmgdom," 
prior to the coming mto bemg of the Irish Free State, denoted 
the Umted Kmgdom of Great Britain and Ireland , it now 
describes the same area less the Insh Free State, save when 
expressly otherwise provided m virtue of Impenal legislation ; 
needless to say, the view that the Umted Kingdom has 
ceased to exist smee the creation of the Irish Free State has no 
foxmdation in fact , the term refers primarily to the umon 
of England and Scotland, effected in 1707, and would remain 
applicable, even if Northern Ireland also ceased to be under 
the immediate control of the Imperial Parliament The term 
*' British Islands," which formerly included the Umted King* 
dom, the Channel Islands, and the Isle of Man, has suffer^ 
a sunilar diimnution of extension by the creation of the Free 
States The list of " self-governing Dominions," or more Portly 
** Domimons," now comprises the Ihuninion of Canada, the 
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Commonwealth ot Australia, tlie Dominion of Ne^/ Zealand, 
the Union of South Africa, and Newfoundland, together ivith 
the lush Free State, although this addition has not yet been 
formally adopted At the same time the self-governing 
Dominions ai e in law still colonies, for the Interpretation Act, 
1889, provides that “ the expiession ' colony ' shall mean any 
part of Hei Majesty’s dominions exclusive of the British 
Islands, and of British India, and where paits of such domin- 
ions ai e under both a central and a local legislature, all parts 
xmder the central legislature shall, for the purposes of this 
definition, be deemed to be one colony ” The other colonies 
were formerly distinguished in official use as “ Crown 
Colonies,” a teim which indicated that the control of the 
executive government remained m the hands of the Crown 
actmg through the Imperial Government, and, although this 
convenient and reasonable practice has of late been abandoned, 
the use has been adhered to in this work, in lieu of adopting 
the cumbrous phrase, “Colonies not possessing responsible 
government ” The recent changes in the constitutions of 
Malta and Rhodesia have created a class of “ Colomes 
possessing responsible government,” which are not 
“ Dominions ” 

“ British India” denotes all tenitones withm His Majesty's 
dominions, which are administered under the contiol of the 
Govemor-Geneial of India, while “ India” is the designation 
of " British India " and the territories of native prmces or 
chiefs under the suzerainty of His Majesty, exercised through 
the Governor-General or some officer suboidmate to him 
The colomes of all kinds, the Channel Islands, the Isle of Man, 
and Bntish India make up the category of “ British Posses- 
sions," while the whole of the Bntish possessions, together 
with the United Kingdom, fall under the descnption of “ His 
Majesty’s dominions , ” this term thus includes every portion 
of temtory which is technically Bntish The “ Bntish 
Empire,” however, does not consist merely of Bntish temtory , 
m addition to the Indian States, it includes large areas of 
territory designated as “ Protectorates,” over which the 
Crown exercises full control, while attadied to it in various 
degrees of relationship are “ Protected States” and ” Man- 
dated Temtones ” The term, however, stiU awaits formal 
legislative definition, but it has been definitely estabh^ed 
os the official name of His Majesty's tenritones by its 
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employment in the peace treaties of 1919, including the 
Covenant of the League of Nations 

Considerations of space have rendeied it neccssaiy to 
omit detailed proofs of the statements made in tins work , 
full discussions will be found in my eailicr treatises, Rcspon^ 
stble Government %n the Domtmons, Imperial Unity a7id the 
Domimons, and The War Government of the Domimon^^ and 
m a senes of Notes on Impenal Constitutional T.aw/' in 
The Journal of Comparative Legislation and International Law^ 
vols I -VI For information regarding matteis affecting the 
Domimons, I am obliged to the High Commissioneis in 
London, and to Mr Hugh Gunn for valuable suggestions as 
to the scope and treatment of the subject, while 1 owe much 
to my wife for criticism and advice To the pu]>hsheis I 
am indebted for the interest they have shown and the pains 
taken in the production of the work 

A Berried ALK Keiih* 

The University of Edinburgh, 
i6th Pehruaty, 1924 
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THE FRAMEWORK OF 
THE IMPERIAL CONSTITUTION 




CHAPfER 1 


THE NATLiRE AND SOUrCTS OF THE CONfaTIIUTIONAL L\W 

OF THE EMPIRE 

I The Nature of ConsMutiot ol Lao. 

Constitutional law, as undei stood in the Bntish Empire, 
includes all those rules winch piesciibe the distnbution, 
or regulate the es-orcise, of the so^c^elgn authority in the 
State, define the obligations of the subject towaids the State, 
and lay down the j ights which the State permits its subjects 
to asscit even against itself The thcoiy of sovereignt}^ is 
laigely a matter of indifference from this point of view , 
the sovcieign powei for the constitutional lawyer is com- 
posed of those vaned authorities by whom rights, that is, 
the capacity of one man to control the actions of another 
with the assent of the State, are created, and the acts 
or foibeaianccs I'cccssary foi their maintenance enforced 
Nor IS the constitutional law5.ei conccined with the pro- 
blems of the limits of State inteiference and the theory 
of legislation which pioperly appertain to the political 
plulosophei But he is directly concerned with the constitu- 
tion of the executive government, the powei s of the Ciown, 
of ministers, and the civil service, the composition anci 
authority of the legislature , the position of the judiaary , 
and the inter -i elation of these great branches of the admims- 
tration of the State All these authonties have rights 
against one another and against the general mass cf the 
people, and the people in their turn have nghts against 
the State His task is not pnmanly historical, but he has 
constant need of history to explain the actual developments 
which he attempts to desenbe Moreover, he must tres- 
pass in some measure into the realms of mtei national 
law, for, though the nghts of States among themselves are 
not within his sphere of interest, a vital element of the con- 
stitution of a State depends on its necessity of having 
an organisation to deal with other States. 

3 
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The Nature of the ConsUtuttonal 

Complex as constitutional law always is, its complica- 
tion IS greatest by far m the case of the Empire, uhich has 
grown rather by hazard than by conscious puiposc, develop- 
ing in the piocess piotean shapes of constitutional relations 
The process has been rendered possible by the British waUing- 
ness to compromise and reluctance to insist on strictly 
logical results Lord John Russell, in 1839, pioved con- 
clusively that responsible government was impossible for 
any Colony, but proceeded in effect to concede all that the 
Colomes could then desire or assimilate The Bominions 
have grown until in a very real sense they arc sister nations 
to whose help the Prime Mimster appeals earnestly when 
European alhes falter and retire before the menace of Turkish 
attack, although in strict constitutional law they are still 
dependencies When establi^ed categories fail to jnovide 
a due place for Indian progress, new ideas arc cvolvi'd and 
made in some measure effective If Malta is too vital an 
element in naval defence for full control of the islands to 
be entrusted to the Maltese, a clever compromise affords 
just satisfaction to Imperial and local needs If Dominion 
status does not precisely smt Ireland, a new form of relation- 
ship can be devised The same political skill manifested 
its^f at an earher date in the sphere of the constitution of 
England itself, and its inheritance in the Dominions is 
attested in the creation of institutions so disparate, yet 
eadb. so effective in its own way, as the federations of Canada 
and the Commonwealth of Australia and the somi-fedcral 
constitution of the Umon of South Africa Less ingenuity 
has perhaps been shown m the realm of municipal and loc^ 
government, a topic which, though it falls essentially withm 
the sphere of constitution^ law, is yet of relatively minor 
importance, and hence will not receive treatment m this 
work 

The possibihty of the development of so flexible and 
mgemous a network of relations has been in large measure 
due to the avoidance of undue legahsm The English con- 
stitution, which hes at the root of all the constitutionalism 
in the Empire, was a creature of gradual development, 
and it happily escaped formal defimtion m any form of 
fundamental legislation which could not easily be altered , 
what was enacted m one session of Parhament noight be 
repealed m the next, or by any subsequent Parliament by 
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a simple act, so that no Parhament could fetter the actions 
of its successor The Courts were thus exempted from the 
harassing duty of endeavourmg to apply legal principles 
to the growth of the pohtical orgamsm, a piocess immical 
to progress and tending to weaken the respect felt for the 
judiciary, which is inevitably in some measure thus involved 
in pohtical conflicts The principle of immstenal responsi- 
bihty IS one which could hardly be enacted in set terms 
without creating attempts to bring to beai on ministers 
the legal weapons of mj unction and mandamus, and it would 
have been equally dangerous if any effort had been made 
at the outset of responsible government in the Colomes to 
lay down in precise terms the nature of the freedom con- 
ceded The omission, which excites the petulant complamts 
of continental jurists, accustomed to written constitutions 
and precise definitions, was not accidental So able a states- 
man as Mr Gladstone, in his early connection with colomal 
affairs, would have been glad to see defined in precise form 
the subjects on which the Australian Colomes might legis- 
late, unfettered by the impeiial power of intervention, but 
with a profound statesmanship the unwisdom of the task 
was finally admitted 

In the result, therefore, the constitutional law of the 
Empire falls into two different categories, rules of law, which 
are legally binding and winch in many cases can be enforced 
by the law courts, and conventions which in themselves are 
without legal force, and of which the law courts can take 
no notice These conventions cover the most important of 
constitutional relations and utterly transform the practical 
meaning of legal enactments The power of the King on 
advice of the Imperial Government to disallow any Domimon 
act IS legally intact , constitutional custom has made it 
obsolete, or nearly so , similarly the nght of the King to 
withhold assent from any Imperial act is unquestioned, 
though to exerase it would be revolutionary, and the 
Governor in a Dominion stands in a hke position towards 
any Domimon bill enacted by the Parhament Rules 
that are conventional in the Umted Kingdom are some- 
times formally included in the laws on which Domimon 
constitutions rest The annual holding of a session of Par- 
hament rests on usage in the former case, on law m 
the Doimmons That numsters of cabinet rank must be 
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membeib ot Pailiament is a cattomJi\ ru’f' in UiUlcd 
Kingdom, in some instances in the Donii "“’o s a i”. uslc- 
vacates office unless he is, or becomes e I'la U c* ^ f i^od, 

a member of the Iec,islatu]c Ci' <I e otLci htJiii', ii !• i rUi- 
mental principle of lesporsiole ^ovimoiwit, •. the 
Clown or its represen tatn e acts on die ro of i i',.',ars 
possessing the support of tJie Icvvci ijonsi J'c 1 iim?,}, 

is regularly a constituLio ■•itl coiwi iilton ^v iim ti»nt 

legal sanction In the United Kiugdoi i end if* ou’ ,oiis 
alike, the relation oi the tuo hoii«-i s of 
IS regulated m pait by foimaJ tnactin'iil ooi ” 
measure depends on usage 

In binffing force conventions dib i , ‘on/c 

aie as iigidly observed as anv law, while oiii. i et» I'mh* 
matters of common piacticc, as whc'n, m lh< ■-..m I'on o| a 
Domimon Cabinet in C<inada, due itg'ul is 1 .m 1 to < i iiii-, 
of the provinces, and la ‘•peend of ti'(‘ I'uuui (liiMiit iii 
Quebec, to have lepicscnLiliuo I hitii i(l\, no tlonbf. 
the binding foice ol a comciilioii fl< jU'iuK o^i 

degree of illegality m which he who ii(>l<it{s ,i tomnd on 
finds Inmselt almost 11 ic\itabl\ m\olvtd Jo i, non I'leiuh 
Canada m the peisonnoi of a DoinuiXon ( .ibnn ( iiii '■id I<< 
pohtically nn'wisc, but the Pnme Mini ui wiio <tnl *-0 
would not lun any risk of illegalit'^ Hut the J’lnish Pi mu* 
Mmistoi who advised the Cio'«n to lefr.iin (itun sununoning 
Parhament for a year would Imd luiiiself without tin imuiis 
to enforce discipline in the army, thiough tin lapsing of the 
Army Act, which is passed annually, and, (hougli niu< h 
revenue would still be collected uiulei tin* authoiiU of 
permanent acts, for many ncc<'ss<uv foims of expt mlitiiie 
authority would be wholly lacking llu louits, tluiefoio, 
could at once be invoked to bring tlie adininistJatiou to a 
discreditable close Though, thciefoie, a trmvtnlioii t.iimot 
be directly enforced, its difference fiom a It gal lule is not 
absolute, and, on the other hand, it must be iemeiuhen‘d 
that theie does not always exist mat]miei> to enfojce the 
observance of formal constitutional laws Neithoi m the 
Umted Kingdom, nor in tlu I>onmnons, do the tourt-^ tLiim 
authoiily to enforce the peiformanct «d political acts 
piopcr , the remedies of injunction to jutseni the doing ol 
illegal acts and of mandamui* to compel the jHsrtoiniance ut 
legal duties, \aluable and imptutant as they are, are not 
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applicable to sucb matters as ihe summoiixiic, and dismissal 
of the lc^isi._aut , Liio foiina’ cn or durpiSaal of iniiustnes, 
and the exercise bv the Ciowei oi b5 laimsteis of d’scievionaiv 
authoiity Noi is the’c ciiv Siouxid foi rcgicttmg this lack 
of ]udiaa] pov/ci , the couits Late iieithti the means nor 
the propel qualifications lo rendci efiecate their mtcivention 
in the executr'’e a.cts of gote'-nmciiL, lust as tiue legislative 
ianctions he outside Lh*. * cepaeit*' 

The dilterence bctvvce-i com entions and legal lules is 
not, as has at tunes ciioncouoL been suggested, parallel 
with thac bctvvccn unwiittcu nud written law Conventions 
indeed aic often amnitcen, ui tixC sense that they aie not 
1 educed to anj' formed shape, but this is no necessary pait 
of then nature , the proceduie of Parliament in dealing wnth 
bills IS formally regulated, but whether oi not it is strictly 
adhered lo is a matter into wluch the courts will not inquire, 
if a bill duly receives tiic royal assent and is presented to 
them in duly authenticated form Law is often wiitleii, 
but some of the most valuable pnnciples of constitutional 
laiv exist only m the pionouncemcnts of the courts, which 
exist not to enact, but ineiclv to declare the existence of, 
lules of law’- The pnnupl of British juiispiudence that the 
subject has a remedy, <im1 oi cjiminal, against any tortious 
action of an olficial oi the Crown rests on the unwritten law 
that the King can do no wrong, so that, if wiong is done by 
one ol Ins olficors, the latter cannot plead that he acted 
undci the authoiity of the Crown The most important rights 
of the subject, personal libcity, freedom of speech, ol assembly, 
and of forming associations, and the light to follow su<^ 
lehgious observances as he thinks fit, which form parts of 
the wiitten constitution of the lush Free State, aie none 
the less legally valid in the United Kingdom because they 
are piotected, not by direct enactment, but by the operations 
of rules of the common law The foimal inclusion of these 
rights m the Insh constitution marks a distinct breaclx with 
tradition , as lately as 1900 the Commonwealth of Australia 
constitution, and in 1909 that of the Union of South Africa, 
weie content to lea\e these principles imphcit, while the 
European practice generally has asserted the rights of the 
subject, but left them without effective means of enforce- 
ment against the State 
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2 The Sources of ConsitUthonal Laiv 

The conventions of the constitution ha\e thou soincc in 
pohtical usage, which in its turn is dictated by m.iniftdd 
considerations of convenience and expediency, and ultimately 
stands in more or less close relation with positive hgal rules 
These lules themselves are either enacted by the Icgislaluic 
or by subordinate authonties by \ irtuc of delegated autlioi it> , 
written law , or they are parts of that vast body of legal 
pnnaples known as the common law, wluch he implicit at 
the bottom of the hfe of the communitj', and au* fiom 
time to time formally declared by the courts The term 
" ]udge-made law '' applied to the latter set of lulcs < xpresses 
a half truth , it is impossible for judges in declaring the 
law on some abstruse topic not to pcifoim woik whidi is 
closely akin to that of the legislatuie, but their aim is 
difiEeient, for they are bound by the pnnciplcs on whifh they 
act not to seek to create anything new, but to unfold a j^rni- 
ciple which is already contained m germ m moie general 
rules which have already received judicial acknowh elgmtnt 

It IS the glory of Enghsh jurisprudence that the common 
law of England lies at the root of the laws of the* gi eater 
part of the Empire, a result and remindex of the fact that it 
was to Enghsh enterprise that colomal expansion was mainly 
due Enghsh settlers, it was early ruled, wlitiovci they 
went, earned with them the principles of Enghsh law , oven 
if they were largely Scottish m ongm, none the less m Nova 
Scotia their common law must be English It was, howevcT, 
obvious that the pnnciplcs of the common law alone* unmodi- 
fied by statute would be inadequate, and, m its applic ation 
to the Colomes, English lawyers held that the law which 
came into being on the foundation of the Colony included 
the common law m the narrower sense of that term, the 
doctrmes of eqmty, and the statute law, subject, however, 
to the apphcabihty of such laws to the condition of the new 
Colony The defimtion of applicability is obv lously dafiu ult 
to frame , must the law be applicable at the moment 
of the foundation of the Colony, or may it he judged 
by Its suitabihty at the time when the question of its applica- 
tion arises ^ Or, as regards a statute, is not the entenon 
rather whether the Enghsh act is one based on considerations 
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of local policy, such as a statute aftecling mortmain, or an 
assertion of general principles ? Howevei these questions 
be decided, once the Colony has come into being, no Enghsh 
act can apply to it unless it appears from its teims that it 
IS intended to be a piece of Impeiial legislation for the Colony, 
or unless it is made opeiative by a Colomal act, in ■which 
event the Imperial act has operation merely as a local act, 
subject to change 01 repeal by the local legislature 

In some cases, however, the Crown became possessed by 
cession or conquest of teintoncs already occupied by re- 
presentatives of a civihsed power, and in enjoyment of a 
code of law The law of England admitted the absolute 
power of the Cio'wn, so far as was consistent ■with the terms 
of cession, to alter the system of law prevailing, but it did not 
hold that the law was changed by the mere fact of conquest 
or cession, and, where the Ciown lefrained fiom ac^tion, 
the common law remained that prevaihng before the British 
acquisition Hence it is that old French law, the Coutume 
de Pans, underhes the law of Quebec and St Lucia, and 
the French codes that of Mauntius, while Roman Dutch 
law has been rccogmsed in Ceylon, the Tiansvaal and Orange 
Free State, and extended to Natal and Southern Rhodesia, 
and until lately hngered on in Bntish Gmana In Tnmdad 
the old Spanish law may still on occasion be referred to, 
though in all these cases modem enactments ha^ve largely 
remoulded the foimer basis of the law From the point of 
■view of constitutional law, however, these diveigences from 
the normal rule are of minor importance Whatever ■the 
local law may be, the fact of conquest 01 cession intioduces 
automatically the English common law regarding the poh^tical 
nghts of the Crown The cession of Quebec, for instance, 
introduced, despite the mamtenance of the existing cavil 
law, the sovereign authority of the Enghsh Cro^wn imaffected 
by the nature of the nghts of the French Crown pnor to 
cession The local common law becomes of importance 
only as regards the minor nghts of the Crown which are not 
essentially bound up "with its sovereignty , thus it has been 
held that the pnonty m regard to pa 37 ment of debts enjoyed 
by the Crown in England is not apphcable m Quebec, nor 
perhaps is the form of remedy against the Crown m respect 
of contractual nghts known m England as the petition of 
nght there in force 
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Gieat as is the importance of the common Iav% as foimuif, 
the foundation of many most impoitant constitutional 
principles, the machineiy of legislation almost incvitt'blv 
leqmres statutoiy regulation, and, though the fvrrv^ixo 
authontj. of the Crown undei the common is Luge and 
impoitant, many new powers hate been confciT»d on the 
t's.ccutive by statute, while in other rases e isting 
hate been regulated and defined Judici.d mntitis Late 
long been the subject of evpiess siatntor\ Kgulation The 
Jesuit of the intervention of the Icgislatine has l>iLn tli.it 
in the Umled Kingdom the picrogalitt of th* ( ro. n, th.it 
IS to sav its lights at common law, has lx < n enliit h .d>nhshed 
as regal ds legislation propri , the laws of (in at ilu 

Tiish Fiec St, ate, and Northern Iieland Cui' 1« cIm ii(d oiil\ 
by the authoiitj of the kgislatuie L iidci lu.mv u ts li e 
King in Council is authoiiscd lo nvihc It gal luUs wiuili 
hate the force of a statute, but this powti is slaltiloj\ tnd 
does not rest on the pieiogatiti In jiidn i.il m.iltii ihe 
powei of the Crowm to estabhsh courts is stintlv limit'd 
by statute In the cxccutito spheie .dont aie tin te slilj 
large tracts in which the pierog.itivc tem.uns unfettMod 
The soteteign lights of declaniig w.ir and m.iking jn.ue, 
of appointing diplomatic agents and a< cierliling them to 
toieign courts, of receiving such lepicsentatis es <>( Ion igu 
powers, of creating poeis and confining titles <if lioj.oiu, 
lemain almost wholly matters of the pieiogative, .in<l llu 
lule that these powers shall noim.illy bi t\ei<tsi<l on tin* 
adviie of ministers responsible to P.uh.imint is a ♦omeimon 
of the constitution only Ihe powii of t!u ( lowu to summon 
and dissolve Parliament is another i*ise of ,i funchtnu iii.d 
pierogative light, w'hich, how'iwei, is hmitid 1>\ the }>i«- 
scnption that Parliament cannot eadun* fot more th.iu 
h\e years In military and nasal matteis the common lau 
lights of the Crown and the duties of tlit subjects have 
laigely been icmoulded by legislation A p«inh,iil\ tlelii att 
problem is presented by cases in whiih, w’lthout t\j)ieis 
limitation of the prerogative, legisLition has dealt with i 
subject m«itter formeily left to the preiogative Ihe oLUi 
lule, not formally renounced by the courts, held tiuil nothing 
but express words would hmit the prerogative wiuch, there- 
fore, could still be rehed on if the statute were inadequate , 
but the tendency of recent junspnidence is shown by the 
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de<.io><) I ol thv Hous * uf Loicls ' that > ‘uix It^isldtxoii !•' 
passed pio\ading foi the takmg of p^opell^ lor public pui- 
pos)CS Oil payment oi compcxibatiOii it must be hcla to supti- 
scde am pieiogati\e light uluch foimerh existed to take 
such iiropeity %Mthout obligation to pa\ foi it This decision 
15 an inteicscipg remindei of the tiiimiph of demociatic 
ideas si lice the davs iidien tue Clown lawycis inidei Chailcs I 
maintained that the piciogatnc was sumatliing so holv 
and essentidl that it could not bo o\ei-iiddcn b\ aaj’- a<t of 
Pailiament 

In die It of the Empiie, widi the slight limitation 
winch has been noted in the case ol terntones where the 
English common law^ is not m foice, the pieiogati\e of the 
Clown IS the same as m England, and is cquallj subject to 
limitation and modihcation b\ local legislation, in so fai 
as it conccino local authoiiti But the pieiogati\e also 
embiaces ceitam nghts winch aie obsolete in England, 
Oi inapphcable , thus in any settled tciiitoi3’' the Ciown has 
the light to ciudto a constitution with a legislatuie on the 
Enghsh model with an electi\e lowci house, once created 
such a legislatuie alone c<in enact laws foi that teintoij 
lii a conciueicd oi ceded teiiitoi5’’ the Crown has absolute 
powci to Cl cate auv ioim of constitution it likes, but once 
it ciealcs a constitution with a lepiesentatn c legislature, 
that IS one in which theic. is a house one half of whose mem- 
beis aie elect e<l, the powei to change the constitution is lost, 
unless indeed it is expiessly lescited to the Ciown by the 
instrument citatmg the lepicscntalit c constitution The 
toim of this piei<)gati\t kgislalion is x.uied, Letteis Patent 
undei the Cieat bcal, Oicleis of the King in Council, oi 
Chattels ol Justice, but m essence they all come to the same 
thing , thej icpiesent the foimal expiession ol the will ol 
the soNtieign expiessed wath tlu appto\al of his Put}’ 
Council, the action b<‘mg taken on the ad\u c of the responsible 
mimstci, iiotv the Secretary of Stale loi the ( oloiucs 

In addition to this pioiogatite legislation, theie is the 
pai amount Icgiskititc authority of the Impel liil Parliament, 
on which ust the constitutions ol the Dominions, wiith the 
exception ol >iowloundIaiid, of India, and many of the 
Crown Colonu s, while the constitution ol the Umted Kmgdom 
hugely depends on tins legislation. In the Irish Free State 
' itton/t y v iJt Kiytej ^ Royal Hotel, fio-oj AC 508 

IP C 
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the constitution claims to rest on the 'vvill of the people of 
Ireland, but it has been sanctioned by Imperial act Of 
equal vahdity with acts are Orders in Council and rof^ula- 
tions made by mimsters or other aulhoiities under the 
express sanction of acts The practice had inci eased steadily- 
of late to enunciate leading principles only in acts, and to 
leave details to be prescribed by Order in Council, oi by 
regulations, which are as effective as the act itself if they 
do not exceed the authority conferred upon the authoiity 
concerned The vahdity of an Imperial act cannot be ques- 
tioned in any court, but the vahdity of an Oidci in Council 
or regulation may be called m question on the giound that 
it IS ultra vtres 

In the IBmpire overseas the same distinction between 
acts and Orders m Cotmcil, or regulations made unclei acts 
exists, but the acts of legislatures other than that of the 
Imperial Parhament are hable to be questioned on the 
ground that on one ground or anothei they are ultra vires, 
and therefore are unconstitutional, for in the existing state 
of the Empire the Imperial Pailiament alone i>ossesscs full 
sovereign power and absolute latitude of legislation 
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THE CONSTITUTIONAL STRUCTURE OF THE EMPIRE 

1 T}i& Crown and the Executive 

Throughout the Empire the executive government is 
earned on m the name of the Crown through officers whose 
functions, whether denved from the prerogative or con- 
ferred by statute, are exerased, directly or indirectly, on 
behalf of the Crown There is thus in the Crown a formal 
expression of Impenal unity, and allegiance to the Crown 
is a common tie between ^ Bntish subjects m whatever 
part of the Empire they dwell The value of this tie is im- 
measurably increased by the fact that the Crown is not an 
abstraction, but is mamfested in the personahty of the 
sovereign, supported by the members of the roy^ family 
Of the highest importance m strengthemng this hnk of 
Empire has been the recent activity of the Pnnee of Wales 
in visiting the Dominions and India , the extraordinary 
piessure of pubhc affairs in Europe, affecting deeply Dominion 
and Indian interests, has necessitated the continuous presence 
of the King himself at the seat of Impenal Government 
It is doubtless almost impossible to exaggerate the importance 
of the personal element as a factor of cohesion within the 
Empire , the difficulty of preserving unity would be enor- 
mously increased if the Umted &ngdom were under a 
repubhean constitution It was a true instinct which mduced 
Sir John Macdonald to seek for the new Domuuon of Canada 
the style of Kingdom, and it may be regretted that the fear 
of exciting Amencan susceptibihties should have prevented 
the creation of so attractive a style 

The unity of the Crown is real, espeaally m the realm 
of foreign relations, but it is a unity which presents aspects, 
and the Crown m respect to its different temtones can be 
perfectly justly regarded as diverse Thus the Crown has 
nghts m respect of the United Kingdom, and different nghts 
m respect of Canada, while m Canada ‘^ere are the aspects 

*3 
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of tilt Clown 1 cpx Lsenteci !)> Do n a on a-id tl e Piovinces 
Similarly in Austialia the States have distinct peisonalities 
ahke from the Commonwealth and among thcmsehcs 
Judicial cognisance is taken of these distinctions, as also of 
distinctions in the aspects of the Ciovni within the United 
Kingdom itself 

It is an essential doctime of the constitution that the 
ICing can do no wrong, and it is equally a fundamental 
principle that aU official actions of the Crown, with \ciy 
hmited exceptions, must be based on the ad\ice of some 
mmistei oi official who is icsponsible m law' foi the legality 
of the actiOii taken Moi cover, constitutional usage has 
established the pnnciple that the executive must be subject 
to the contiol of the people, through then dul3' elected 
representatives It would, indeed, haie been absuid to 
object to the unfettered action of the King, and to substitute 
for it the equal!}' unfettered will of officials oi ministcis, 
and it IS to judicial and quasi-judicial officers alone that 
exemption fiom immediate responsibihtv !*» extended But 
it is ^so plain that no man can eftectivch sci\o two masters 
m the same capacity, to attempt to do so would mciclv 
lead him to violate his duty to one oi moic, jnobnblv both, 
and to render ineffective his icsponsibihty 

Fiom these considerations follows the e'sscntial pmini>l(‘ 
throughout the Empire that all officcis who ait foi the 
Crown must ow responsibihty to some populailv e'lettefi 
body, and, if no such body exists locally, they must ow<* 
obeffience to some authority which is diicctly u*s];onsible 
to such a legislatuie In the United Kingdom niiiustcis 
are lesponsible to Paihament, and all the official stalls uiulei 
their control aic thus immediately subject to Paili.um ntaiy 
control In the Crowm Colonies and Piotcetoiates the 
officials are subject through the Govemoi to the will of 
Parhament, whose mandates aic executed tluough the 
Secretary of State for the Colonies In the I^onimions flic* 
Govemoi owes obedience to the Imperial Paiiiamont, and 
has no responsibihty to the local Paihament which may 
disapprove his conduct, but camiot lemove him fnun office 
save by an appeal to the Imperial Government which may or 
may not concm with the local view Ministers, on the 
other hand, and official staffs owe no allegiance to the Impeiial 
Parliament or obedience to the Secretary of State for the 
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Coloiueis The Go^Ci’^'^ hii=? <n' n. issuc oidciis t>i cin\ 

ooit to them, Without tlieii i o he ’s powtilest. to act, 
and has mciely b\ constitoTio lol u^r.ge a \ei^ Lnited spheio 
ol powei to lefuse the i rdMcc, xx hr is ptcpdcd to iill then 
places, should tlic’ lesigii ai coii sequence of his icfusal, bi’’ 
otl fci luxiusteis Ixi Ixidia, despite the tiansxtioaal peiioci, 
the lule IS ahead'^ cleai that n nr^P' s cxe icsponsxblt solely 
to then legislaxines \<h_je oincu's ni depart m r nls not n-^dei 
miii<stc*xal co'itiol st’l' ieia<.un subject to icspoxisibxi d to 
the linpenai Puilumeui. xUid its rgci ts Cilxctis, ol couxs^, 
may occup_> two capacitxcs, and in these be suDjtc' to 
1 espoiioibiht j Lo Oxflei cm legislatives, oui obi ’Oiislj aoj long 
coxitmuancc of such a i anox-ialous siiu'^h »n \vould be chlhcult 
Ihc result of these conditions is that o\ei the Croiixi 
Colon3 and Piolcetoipte e-i.Owati\es the Iinpciial Goteinmpiit 
holds complete coiitiol, hoaoici much it me^ on giounds of 
piinciple icfi<an fiom insisting on o\ei-iuhng the judgment 
of local authontics, espcciaJi^’^ t.heii these aie suppoited bt’’ 
the membeis of tlie local leg’slataios Ihe officials hold 
office at the pleasino of tlic Ciot\n, and aji^ attempt at 
disobedience can bo Msited \ ith immediate dismissal Ihc 
precise degice of contiol actuath exeicised \ ai<es cnoimouslj , 
laigelj/ m piopoiUon ?s the legislatuie is citcctii el3'' le- 
piesentati\ e of the ^>lshea of the people Tu a Colons like the 
Bahamas, \ixth an absolnteli mdependoiat legxslatuie o\ei 
which the Clown has no poxvei of rtmtxol, ihc e ecutn c 
powei of the Cioi*xi IS fetteied the fact that it cannot 
obl.uu legislatxon at plcasuie hot must meet local MCiis , 
in a teiiitoi3’' like Gibialtai, on the othei hand, without such 
a Icgislatuie the pohc3 of the Imperial Goveimnent must 
preiail, but it is natuiall3 largel3 motived bv the desiic, 
while picseiving the saCe‘t3’ ol the lortiess, to make the 
occupation as little iiksome as possible to the people In 
India again the influence of the Impel lal Govoiniuent is 
lent to the task ol making the haimom between the legis- 
latuics and the go\einment, e\ en in maltcis not pla< ed uudei 
mimsteiial control, as cllectiie as possible 

In the ( ase of the Dominions cffoits b3 the Gov«inoi to 
direct executive action axe consistent 01113 with a state when 
responsible government is 5<et impel feet, 01 when impenal 
forces are required to preserve order, a condition signif37ing 
that local autonomy is temporarily ineffective Bven, 
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however, m such instances it is impossible effectively to 
assert the authority of the Governor, as was pioved by the 
cases of Natal from 1893-1909, and of Western Austialia 
from 1890-7, when in theory the Governor was accorded 
special powers m respect of the Aboriginal population To 
exercise them effectively would have meant making ministers 
responsible to the Imperial, and not the local jiarlxament 
for an important side of their activities, and the attempt 
in effect was never seriously made Such control ovci the 
Domimons as does exist is exercised in the sphcie of legis- 
lation, and through the medium of Impel lal acts to which 
Doimmon imnisteis and officials must pay respect, as they 
are part of the laws of the Dominions and cannot be ignoied 
without fundamental repudiation of the Imperial relation- 
ship 


2 The Supremacy of Imperial Legislation 

The foundation of the constitution of the P-mpiio hes 
in the doctrine of the absolute validity throughout the 
Empire of any legislation by the Impciial Paihamcnt what- 
ever its subject matter There is no such thing as an illegal 
act of the Impenal Parhament , its powoi of legislation is 
plenary, and its edicts must be enforced in every couit of 
law throughout the British Dominions, possessions, ^tud 
protectorates, so far as they are made expressly applu tibJe 
to these tenitones The position is perfectly definittly feet 
out m the Colomal Laws Vahdity Act, i8()5, which did not 
impose any new restnctions on colonial Icgishition, but, by 
makmg precise the rules regarding the relations of impen*il 
and loc^ legislation, reheved local Icgislatuii'S fiom the 
nsk of their legislation being demed validity on the giound 
of a supposed lack of confoimity to the rules of English law 
generally A colomal law is void and mopciative if m any 
respect it is repugnant to the piovisionfe of any act of I^aili.i- 
ment extending to the Colony, or to any ordci 01 regulation 
made under the authority of such an act, but not othciwisc 
This is the negative side of the rule that eveiy Im|K‘nal act 
extending to a Colony is absolutely binding thereupon, and 
can be varied only either by the Impenal l^aihament itself, 
or by the local legislature under express powers given by the 




Impel lal Parhamenl It is important to note also that the 
colonial law is not rendered totally invalid because of 
repugnancy , only such provisions as are repugnant are 
inopeiative, so that an act, which incidentally may contain 
an invahd clause, otherwise remains in full e:hect 

It IS obvious that the frequent use of this paramount 
power of legislation would enormously lessen the area of 
colonial legislation, and that the Imperial Parliament is 
normally far from fitted to legislate on matters taking place 
within colomal hmits As early as 1839 the Secretaiy of 
State for the Colomes announced the principle that legisla- 
tion for a Colony, which possessed a repiesentative legislature, 
on a matter of internal concern was opposed to the principle 
of the constitution, and should only be resorted to m case 
of necessity, as when Parhament remedied the neglect of 
Jamaica to provide due prison accommodation The groivth 
of Domimon self-government has been accompanied by the 
steady diminution of Imperial legislation save in matters 
which could not effectively be dealt with by the Domimons 
themselves, owing to the lestnctions on their legislative 
authority Thus the constitutions of the Domimons, save 
Newfoimdland, rest on Imperial acts, without which neither 
Canada nor Austraha could have federated nor South Africa 
been umfied Moreover, the territorial hmitation of Dormmon 
legislation has rendered it essential to pass acts providing 
for the extradition of fugitive offenders, the removal of 
colomal prisoners, and the trial m the Domimons of offences 
comrmtted beyond their temtones On this groimd also, 
merchant shipping was long regarded as essentially a matter 
for Imperial regulation, but the Domimons have been 
accorded full poweis over ships registered therein or engaged 
in the coasting trade On treaty grounds Imperial legislation 
was once usual, but the constitutional piactice now reqmres 
that any necessary legislation should be passed by the 
Doimnions Even when the propnety of Imperial legislation 
IS mamfest, it is customary that its terms i^ould be settled 
by consultation, such as evoked the British Nationahty and 
Status of Ahens Acts of 1914, 1918, and 1922 These acts 
are of special interest as mdicatmg the spheres of Imperial 
and Dormmon powers , the defimtion of natural bom British 
subject IS enacted for the whole Empire, but the arrange- 
ments for Imperial naturalisation are subject to acceptance 
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of the legislation by the Dominions Impel lal legislation 
aftectmg the aim\ and the navy and air foi ce, is \ alid through- 
out the Empiie, but by constitutional usage Impel lal tioops, 
save in case of wai , aie not stationed in the Dominions eveept 
by agreement, and the local legislatuies haie liniitcel po-ieis 
of altering the Impciial acts to make thc'm applicable to 
local conditions Nothing more strikingly iJlustiatcs the 
progicss of Domimon legislation Lhc'ii that the tieatirs oi 
peace of 1919-20 wcic nude effective in thr 1 >011111110114. In 
local legislation, while in 1911 the Gene\ <i C om ciitions A< t 
altered the law foi the whole Empne, and ua'j passed without 
even the consultation of the Dominions 

Is the doctrine of the paiamount chaiaciti of Tmpciial 
legislation no longer applicable to the Dominions ^ Ihe 
question has been mooted , as eailj c‘S 1900 it uas suggested 
that it was wiong to subject the Commonuoilth of Austialn* 
to such a lestiiction, and the Fiee bt<ite constitution is 
flamed, though ineffectively,' with the aim of cxclucting 
legislative action foi the Fiee Si<itc by tht‘ Imjiciial I'ailia- 
ment aftei the 1 atihcation of the lush constitution It must, 
howevei, be noted that undci present conditions Imi>ciial 
legislation IS a convenient and valuable means of can ving 
out foi the whole Empire a common policy agiccd to by the 
seveial pails, and on that giound among otlieis its letcniion 
may be justihcd 

Foi the Crown Colomcs and Protcctoiatos Impciial 
legislation is not lightly passed, save in cases v\ht‘u* it is 
enacted foi the Donumons and India also When this is 
done, powei is usually taken to adaiit the enactment bj' 
Order in Council to local conditions 


3 The Ltmits of Dominion and Culo^iial 1 ci^tikdivc Pont'* 

Ihe powcis bestowed on colonial legislatuies of cveiy 
kmd by the authority ol the Ciovvn under its pieiogativo, 
01 by Parhament, aio cxtiemely w’lde and genrious la no 
case m the Colonies has the attempt, ptinui Jaac natuial, 
been made to set up bodies with merely limited powei s tf» 
deal with specatic topics as delegates of the Impciial Pailia- 
ment, in the same manner as powers ate conferred hj il 

» See 13 Geo V. c i s 4. 
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on inuiUcipcJ aud otlici autlioixties in ti^e United Kingdom 
These Jattei bodies aie subject to stiict conliol by the com ts 
in the c' el CISC of this author^c-^ , a manicipahly maj make 
<t b3’'-lco\v, but the coiiits v ill sciutinise it to see if it falls 
pieciseK mlhiii +he scojie of ponei g*\cn lo municipchtics, 
I’nait it IS a leasonable exeiiisc of that po\’iei It is dilieient 
\yiLh the legislatuies of the Empue , the^ aie not delegates, 
who cannot pass on then authontj' to otheis, but within 
the hunts of then povei the\ aie possessed of authont} 
as plenaiv and ample as the Impeiial Parhament, in the 
plenitude of its powers, possessed and could bestow A local 
legislatuie, thciefoie, in all chat falls watlnn its sphere — 
inetitably in the cast of a federation a stiictly limited one 
— ^has full pow'ei and authoiitv to decide how’- its pow’’cis shall 
bo e's.erciscd , na} , it seems as if it ina3 Land ot ei its pow ci 
to the electors to be exeicised b3 imtiu.tne and lefeiendum, 
thus den3ing itself the powder to excicise ns deliberatne 
functions ^ 

But the legislation of a (_olon3* is liimted b3' one essential 
fact , the powei to legislate is local, and the ^ahdlt3’^ of the 
legislation stops at the teiiitoiial waters of the Colon\, 
unless indeed some widei powei is confeiicel b3 Impeiial 
act Thus the Commonwealth laws aic in foice on all 
British ships, othei than men-of-wai, whose fust poit of 
cleaiance and poit of destination aie in the Commonwealth, 
and all the Colomes may make law's legulatmg then own 
registeied shipping wheietci it is GcneiaU\ spealving, 
howevei, the limitation is eltecti\e , its emsteiiee hampeiod 
the eieation of colonial iiaMCS and had to be iemo\ed ni 
that cs-piess legaid b3 Imperial legislation m 1911 ^ befoie 
the Austialian navy could be placed on an effectiie legal 
basis The absence of the authont3 is sometimes obMously 
inconvenient , thus New Zealand cannot punish bigamy 
committed outside the Dominion b3 a icsidenl theiem 
rho Inifieiial Pailiamcnt escapes this local limitation , the 
spheie of its legislation is limited only by consi delations of 
lilt ei national comit3, and the powei to make effective its 
laws It IS not suipiising, theiefoie, if, with the dev elopment 
of all navigation, Canada should hav'e defnutcly applied to 

Ci Keith, Jomn Comp Leg , iv 240 f 

* The Nival Ihsciplme (Dommion Naval Foices) \ct, iv>ii See 
dlfao the Naval Jhsuplinc Avi, 1922, s 7 
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the Impenal Parhament for an extension of her legislative 
authority * The matter is not simple, since i1 is obvious 
that there would be much inconvenience in the existence 
of many competmg legislative enactments, but it is clear 
that the Doimmons require authority over their own citizens, 
even outside Dominion hrmts, when necessary for pnipc>ses 
of the peace, order, and good government of the Dominions, 
and over their own ships everywhere There are obvious 
considerations of convemence which suggest lca\'ing to the 
Impenal Parhament all legislation for, and contiol ovci, 
Bntish subjects in temtones in which, as m China oi Persia, 
the King exercises extra-temtonal juiisdiction o\ci Bntish 
subjects It is. It may be adimtted, difficult to fiame a 
satisfactory definition of the citizens of a Donumon as dis- 
tinct from othei Bntish subjects, but legislation to tins 
effect exists both in Canada and in the Fiee State 

A second hmitation is that denved from the consequences 
flowmg fiom the status of a Colony as not an iudci>cndcnt 
State But this class of himtation is extiemely ditticult to 
define with any precision or accuracy It may be that a 
Domimon legislature may not extinguish itself, as it is 
created to legislate and not to commit suicide, and in point 
of fact the surrender of her constitution by Jamaica was 
vahdated by an Impenal act ^ The merger of the South 
Africa Colomes in the Umon, and the Austialian and 
Canadian Federations were also accomphshed by Impenal 
legislation, but in part this may be explained by tlie ttni- 
tonal hmitation A colonial legislature, howeicr, could 
hardly legally provide that a declaration of war by the 
Crown should not have effect in the Colony, though it could 
enact legislation permitting ahen enemies to be insated as> 
ahen fnends despite the existence of war It could not 
alter the law which makes certain acts tieason, or the deimi- 
tion of natural bom Bntish subject, but m both cases such 
legislation would run counter to Impenal acts and would 
be void for repugnancy 

The most important case of the operation of this hrmt. 1 - 
tion IS the issue of the power of a Domimon logislatuic to 
terminate the hnk between the Domimon and the Kinpirc 
The question is of practical interest, since m the chscussions 

» Cf Keith, Joum Comp. Leg , u 328 f , iv 234 

• 29 & 30 Vlct , C 12. 
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in the Union of South Africa, regarding the possibihty of 
the establishment of a republic there, the argument was 
advanced on the Nationahst side that a mere Umon act, if 
assented to by the Crown, would be sufficient to sever the 
Impel lal tie, while it was argued that the Crown in such 
a mattei should act m accordance with the wishes of the 
Doimmon and not of the Umled Kingdom The answer, 
however, to this contention is that it is clearly impossible 
under the Dommion constitutions to dissolve by any 
Domimon legislation the Imperial tie The power of the 
Umon Parliament is derived from the South Africa Act, 
1909, passed by the Imperial Parhament m order to unite 
the British Colomes m South Africa “ imder one government 
in a legislative umon under the Crown of the Umted King- 
dom,” and it is clearly impossible to claim for a Parhament, 
so created, the power to dissolve the Imperial connection 
The Canadian Paihament hkewise exists under the British 
North America Act, 1S67, passed to provide for the federal 
umon of the provinces ” under the Crown of the Umted 
ICingdom,” and in the case of the Commonwealth of Aus- 
traha the constitution act is based on the recital of the 
agieement of the people of the Colonies of Austraha to umte 
in “ one indissoluble fedeial Commonwealth under the 
Clown of the Umted Kingdom ” These facts are clear evidence 
that nothing save Imperial legislation would avail to dis- 
solve the bond of Empire Moreovei , the whole of the self- 
go veimng parts of the Empire are now, under the teims of 
Article X of the League of Nations Covenant, interested 
in the secession of any member of the Empiie, since all are 
engaged in the obhgalion of mutual guarantee of the terntonal 
integrity of the Empire Any change, therefore, would 
necessarily reqmre the assent of the Empire as a whole, 
which IS a sufficient assurance agamst rash action, whether 
on the part of the Irish Free State or any other Doimmon 
or India 


4 The Constituent 'Powers of Dominion and Colonial 

Legislatures 

Though it IS probable that a local legislature may neither 
extingmsh itself nor seek to erect itself mto the legislature 
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of an indepeinleiit bLate, it lias, neveitliolebs, m mant casCb, 
wide poweis of const itutional change Anv doubt that 
might exist on this head was completely iemo\ed bt- the 
Coloiual Laws Validity Act, 1865, ^ \thich pio\idcd that 
an y representative legislature, that is one coinpiisint, a legis- 
lative bod}'- of which one half aie elected b} inliabitiints of 
the Colony, had full power to malce laws icspcctirg the con- 
stitution, poweis, and pioccdure of the Icgislatmo, pioMded 
that any such law was passed in sucli niannei ciud form as 
nught from time to time be lequiicd by any act <'f Patliamt nt, 
letters patent, Ordei in Counal, oi colonud la\/ foi the time 
being in force in the colony The effect of tins proMsion js 
to cieate a distinction of an intciesting I ind btiw^tii the 
Imperial Parliament and a Domimon Paihament as icgaid. 
its constituent poweis , an Impciial act ran mate an} < henge 
in the constitution, but it cannot bteicot}pc it if I he l^iilci- 
ment decides to undo it , it cannot cna< L that a ci. mge 
shall be made only b} an absolute niajoiitx of nidubtis or 
aftei a lapse of ton }cais, foi it cannot cuib its own 
ereignty But it can lay such injunctions on a ( olouuii h^'is- 
lature, and by the Colonial Law’s Validity A« t a coloui.il 
legislature can successfully fcttoi its suctossoi, b\ la}ing 
down some foim to be follow'cd 111 constitution making 
The existing icstnctions on constitution.il clian'’,c dillei 
greatly m vaiious paits of the Kmpiie In ( .innd.i tl'e 
provinces enjoy fieedom in great measuie, but only within 
the limited spheic of then own poweis undu tin* Diitisii 
North America Act , they cannot alter the dicision ol pow'eis 
between them and the Dominion, noi can alkct the 

office of Licutenant-Goveinor as the c's-ccutu <■ link hctwt*cn 
them and the Domimon Ihe Doiiumon, on the othei lutnd, 
has extremely hmited pow'crs, because the fi*deiatu>ii was a 
compact between the piovunces, and it is held to be ilk'giti- 
mate for the federal Paihament to ch.tnge the tenns of that 
compact, itnless with genend assent fiom the piocimes 
Impenal acts weie therefore ncccss.uy m 1907 to ahci the 
amounts of the provincial subsidies, in 1915 to UMiljiist the 
representation of the provinces in the Sen.ite, and in ujih 
to extend the duiation of Paihament b} a }<.ij I In desne 
* 38 dc 29 Vicl , c 63, s 5 

See McCau'/ey \ J Jut hine, tiijaoj AC Oyi , Keith 
Comp teg, n 330 f 
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of the Doiamion to bta.ui NVidci constituent pov^ers is natuial, 
but no agreement on the subject exists unth the pio\nnces, 
as Quebec feais that any change might lessen the secuiity 
for the equal treatment of the Fionch languige in fedeial 
pioceedings, and the position of the Roman Catholic Cliuich 

The Commonwealth of ^Vustialia has the widest con- 
stituent poweis, to be exercised by absolute majorities in 
both Houses of Paihament, app^o\cd hy a reteiendum of 
the elcctois, but one House ma% secritc at che disci etion of 
the Go\cinoi- General a lefeicndum b5’ passing a bill foi a 
change twice, an inters al of iliiec months intei\ening 
Tlieie arises, howovci, the question i/hethei an5. change 
abandoning the federal character of the constitution is 
possible , the ans\>rer would seem to be in the negative 
Tlie States have full jioweis of constitutional change, but 
within the linuts of the fedeial constitution , bills ettectmg 
impoitant alteiations oi deahng with the Governoi’s salaiy 
must be leseived unless appioved in advance by the Imperial 
Government Ehorts to effect by lefciendum gieat changes 
in the 1 elation of the States and the Commonwealth have so 
fai been defeated at the polls, and the question of a levision 
of the constitution, which v>ould piobably involv'e Impel lal 
legislation, is still unsolved 

New Zealand oiiginallv' had somewhat hnuted po'\cis 
of constitutional change, but it is piobable that since the 
Act of 1&65 she has piactically full authoiitv’’ in this 1 eg aid, 
though an3^ impoitant constit.itional change would piobabl3 
be effected b3 a bill reseivcd foi the sigrahcation of the 
i03?al assent The same position apphes to Newfoundland 
wheie the constitution lests on the pierogativ^e In the 
Umon of South Africa changes affecting the numbers and 
distribution of scats in the Tower House, the native fran- 
chise in the Cape Province, and the equaht3/ of the Dutch 
and Enghsh languages can be brought about only by a two- 
tluids majority of both Houses at a joint sitting, and the 
same lule applies to any jaoposal to vaiy this lequiiement 
Moitovei, any bill affecting the constitution 01 powers of 
the I’lovincial Councils, 01 the provisions regarding the 
Lower House must be reserved In Malta powei of altera- 
tion, by two-tluids majorities of the total members of eithei 
House, IS hmited to matters not affecting the subjects of 
legislative power, leligious toleration, the rules regarding 
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official languages, and the civil list, and in the case of India 
under the provisional constitution power of change in any 
essentials is reserved to Parhament 

The legislatures in the Crown Colonies and Protectorates 
have as a rule no constituent powers, but those of the Colonics 
with representative legislatures have full legal powois of 
alteration In the Insh Free State the powei of alteration 
is hnuted only by the necessity of not violating the Treaty 
of December 6, 1921, and by the requiiement that aftei 
eight years fiom December 6, 1922, changes must be approved 
by refeiendum 


5 Imperial Control of Dominion and Colonial Legislation 

The histoiy of the development of the Impoiial lel.itions 
IS a record of the gradual disuse of contiol of Domiiiion 
legislation by the Imperial Gov’emment, while the means 
of such contiol remained uniepealed and potcntiallv avail- 
able The assent of the Governor is essential to the vvilulity 
of any measuie of the legislature , he may witlihold it, or 
reserve a bill for the signification of the loy.il pltMsuie, \\h< n, 
imless especially assented to by the Crown by Oidoi in 
Council, it falls to the ground, while, even if the (lovemoi 
assents, the Crown may disallow the act This picKoss, as 
wd[l as the refusal absolutely of assent by the Govcrnoi, 
may be deemed obsolete m the Dominions, but rescivation 
IS still possible, and in some cases acts must be reserved, or 
the eqmvalent process of inserting a suspcn<hiig clause 
dela3nng the operation of the act until appioved by the 
Crown IS followed The exercise of Dominion legislative 
powers under the Colonial Courts of Admiialty Act, 1890, and 
the Merchant Shipping Act, 1894, is thus rostne twi, <uid, 
as has been seen, certain constitutional acts must be re- 
served m certain cases under the express terms of the con- 
stitutions Both m the Commonwealth and in the Union 
legislation restricting the right of appeal to the Privy Council 
must be reserved It is also within the power of the Crown 
to issue standmg instructions to the Governors as to classes 
of bills to be reserved, but this is not done nonnally in the 
case of the Domimons save that m the case of South Afnca 
the Governor General is bound to reserve all bills abolishing 
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the native vote m the Cape But in the case of the States 
and Newfoundland, Governors aie required to reser\e, 
unless approved befoiehand, bills affecting divorce, currenc5'^, 
treaty rights, or of an extiaoidinaiy nature and impoitance 
to the prejudice of the royal prerogative 01 the rights of 
persons outside the territory or the trade and shipping of 
the United Kingdom Other lestnctions have been 
abohshcd, such as the prohibition of differential duties in 
Austraha 

The purpose of these restrictions is rather to secure full 
discussion between the Imperial and Dominion Governments 
of any issue affecting Imperial relations than to dictate 
policy Reservation has become exceedingly rare, save 
under statute , but in igo6 an Austiahan measuie giving 
a preference to British goods, only if impoited on British 
ships, was reserved as contiary to treaty rights, and an 
unexceptionable measure took its place, and in igio a New 
Zealand Shipping Bill which went clearly beyond the powers 
of the legislature was leserved and abandoned In the case 
of the Insh Free State no right of disallowance is conferred, 
and as the practice of Canada is to be apphcable to the giving 
of assent by the representative of the Crown, the extent to 
which refusal of assent is practicable remains a xeiy difficult 
question 

Sirmlar lules as to reservation and disallowance exist as 
regards the rest of the oversea temtones, but the fact that 
the Crown controls, in the great majonty of cases, the execu- 
tive government, renders it easy to stop legislation which 
is unacceptable, before it has reached the stage of an act 
Nor is there any hesitation in disallowing measures which 
are held to be undesirable 

It would, of course, be a complete rmstake to treat these 
poweis of control as having been used for selfish interests 
of the United Kingdom In the famous discussion, in 1859, 
of the right of Canada to enact a protective tariff, thus 
departing wholly from the British ideal of free trade, the 
objections of the British Government, however inconect, 
were at any rate not insincere , there was, it may be added, 
never any intention of actually disallowing the measure, 
and all that was done was to point out to the Colony the 
results of the course adopted If at one time attempts of 
the Colomes to extend the sphere of divorce, and to relax 
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foi special favouis planted st 1>\ ilu < .ui.ith.m ].io\mit s 

btfoie feden.ition, but th<* t.n t th.it no u,( wa , ni lUe ol tht 
lelaxation of the lostiiction is signih* ant ol ih< htpothttu.d 
chaiaclei of the giievanee Ihi* cmiiol o\ei l)onimion 
legislation to piewcnt lufi actions ot tuatK-, is oln on l\ 
one wholly to be comineiuled Xothiug <<jukI ha\«* be(*u 
more unsatisfac toiy than that the Jnijienal tnieuiimtit 
should have peimitted the* violation ol tontenfioiMl obliga- 
tions, wliicli would have* given list to heavy t lamis loi 
damage done fiom aggrieved btates as util as possibilities 
of lepiisols 

fhe umvilhngncss ol the Impenal <iovt‘ntmini to ths- 
ullow legislation of a sedf-gov ei lung unit has bttu it niaikablv 
exhibited m reg.ud tti it*cent kgishition «il llu State ol 
Queensland, vvhcie a Laboui majtinn , bv u.nnpin/' tiie 
nominee Legislative Council, succeedctl m p.tssing hgisjation 
vvhicli Was both deiiounct'd as < itiiiist atoiv in thai.ulei, 
both by investors m laud within aiwl withoui tlu stal« 
Petitions for disallowance presented to th<* Ciowu iec<‘ivtd 
a negative answer, although the legislation wa, clearly of a 

‘ Divcrgou-e m ihvtti. I 1« -‘i 1 * ' i n u. \i. •ii'm’,. i. ! 

m. umemem il IW md ktiilt Lunflut,,/ pj ■» </ it 
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decidedly unusual chaiactei and citatcd so mucli dis- 
satisfaction in financial ciiclcs in London as to pieclude the 
possibihty of the successful flotation ol a loan on the London 
maiket This was follo\red m the next \eai, 192X, by the 
abolition of the Legislative Council, reducing the legislatuie 
to a single chamber, contia^ to Austialian piactice, but this 
measuic also was, in 1922, allowed to have effect, though it 
was duly leseived b3’’ the Govern 01, cmd stiong petitions 
w'eie addiessed to the Ciown against the giant of the loyal 
sanction ^ It may, therefore, be legaidcd now as dubious if 
the Ciow'ii will evei disallow 01 leluse assent to legislation 
not contiai5?' to treaty rights 01 patently nltto vtres, unless 
peihaps in the case of a measuie impaning the secuiity of 
loans which have been admitted to lank as tiustee secmities 
in the United Kingdom, foi it is one of the conditions. ® on 
which admission to this position is gi anted that the boi low- 
ing government should lecoid ifs opinion that anj’- legislation 
violating the secuiity should piopeilj be disallowed 


(> J he J II 0 ( > 1 // 

\<> less liiiulu.Uii ntal tliau iLt. •sUpieuiucv ol the legisla- 
luji ill the JJiiti'^h t unstiiutu.n le the light and dutj’^ of the 
judicial V to inteipiet and stcun tbe iiupaitial application 
t»l till piuiciiili-s of law inacted bj Parliament, and the 
absence of ain sjsLcm ol aicoidmg special piivilcges in 
judicial inaltois to the executive goveinmenl The Couits 
do not exist to compel the pciJoimanco bv the executive 
ot tin 11 duties, and thi' light to issue orders foi acts to be 
done by mandninits 01 to rcstiaui executive actions hj' in- 
[unctioii IS limited to those cases in whuh the legislattue 
has tv'ideiitlv i ouLcniplatcd that rouisc by placing upon an 
executive depaitineut some diieet obligation to the public, 
v\lueh entitles tin iudi\idual or the public generally' to 
luivt some act done foi then immediate beneht On the 

* Ihe nine l« 41 1 itiui in i<> •• aho passed an Acl, whn-h was neither 
u Aivnl uoi ill .tllimtil, illiiwiiiK luovy voting lor rufmbt-rs incapaci- 
tatid by illnevj, i drvics. to *1,1 nit- the majority ol the goveiiiiaent 
But Its astiom wete approved bv the electoi. ai the Oenerul 
election of lo-il 

Picsi.xiltrd tlu li<nsin\ multi 05 iV bj. Vitt , t s a 

r r- l> 
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other hand, the legahty of the acts of the executive as op- 
posed to theu: wisdom is always subject to the scrutiny of the 
Courts, and both in the Umted Kingdom and the Dominions 
the passage of indemnity acts after the war is a stnkmg 
reimnder of the fact that, whatever the needs of the country, 
the violation of normal rights must be vahdated by legisla- 
tive action The passing of such acts is not, as sometimes 
asserted, an invasion of the sphere of the judiciary , it is a 
recogmtion that laws are inevitably broken during war oi 
rebelhon or serious disorder, and that it is necessary to save 
the judiaary fiom the duty of pumshmg or penahsmg acts 
which, though illegal, were necessary in the mterest of the 
state 

To enable the judiciary to be impartial adjudicators 
between the governmental agencies and the people, and to 
reheve them from governmental pressure, the Biitish Con- 
stitution has asserted the prmciple that the highest judicial 
officers shall normally hold office during good behaviour, 
and that the only normal means of removing them shall 
be the act of the Crown on the passing of addi esses by both 
Houses of Parhament, while cnticism of then action as 
judges is permitted only on formal motions In the Dominions 
also the rule in effect obtains, though historical accidtnt 
sometimes assigns the power of removal to the Clown on 
addresses from the Houses, in which event the inteivention 
of the Imperial Government is necessitated, and sometimes 
to the Governor In the former case the ImiJenal Govern- 
ment is legally bound to satisfy itself of the propriety of 
removal, but m the present conditions of Domiiuon develop- 
ment It IS improbable that any hesitation could exist as to 
actmg on Paxhamentary addresses Yet the matter might 
arise in a practical form in such a case as that of Queens- 
land, where the legislature has been reduced to a single 
House, whose demand for the removal of a judgt‘, if earned 
by a small party majonty, might place the Crown in a 
difficult position 

In the case of the Crown Colomes and Protectorates the 
tenure of the highest judicial officers, in whatever form 
expressed, is none the less subject to the general pnnciple 
that it IS so important that judicial independence sho^d 
be preserved that, whatever the nghts of the Crown as to 
removal, they ^ould be exercased only on the most serious 
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consideration, preferably and normally on leference to the 
Pnvy Coun<^, which is always rich in trained lawyers, 
members of the Judicial Committee, and experienced admmis- 
trators, from among whom a committee can be formed 
admirably suited to advise the Crown whether a judge has 
so offended against the principles of this ofi&ce as to render 
his retention undesirable Cases of removal have been few, 
and in every mstance they have been clearly mevitable and 
essential 

The executive government must, of course, retain a 
certain hberty of action regardmg the appomtments of 
lower grades of judicial officers, but the power of the superior 
Courts to control and over-nde the actions of the lower 
Court affords on the whole an adequate piotection against 
the intervention of the admimstration m the judicial sphere 

A special duty rests on the judges of the parts of the 
Empire other than the Umted Kmgdom, because they have 
to deal with the enactments of legislatures of limit^ and 
defined powers, and therefore must consider from time to 
time the question of the constitutionality in a legal aspect 
of legislation enacted in due form by the legislature A 
Canadian act, for instance, may be invalid because it pur- 
ports to regulate matters beyond the terntonal hmits of the 
Doimnion , or because it is repugnant to an Imperial act 
apphcable to Canada, the example par excellence of such 
repugnancy being that the Canadian act trenches on the 
sphere of provincial legislation as marked out by the British 
North America Act, 1867 conferring her constitution on 
Canada The federal constitutions, m special, raise remark- 
able difficulties of this kind, for in the case of the umtary 
Dominions the restrictions on their legislative authority 
comparatively seldom comes into prominence 

From the outset of colomal development it was recog- 
nised that the subject had a right to appeal to the King m 
Council to remedy defects of justice done to him m oversea 
courts, and this prerogative right of the Crown to hear appeals 
from any Colomal Court was given statutory vahdity by the 
Judicial Committee Act, 1844,^ which, save when expressly 
modified by subsequent Imperial legislation, apphes to the 
whole of the Empire, except the Umted Kingdom No 
hmitation has ever been placed on appeals from Canada by 

7 & 8 Vict , c 69. 
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Impeiial act, and th ’s in theory appeals may be permitted 
by the Judicial Committee of the Pnvy Council to be bi ought 
from any Canadian Court In piactice, howe\ei, appeals 
are allowed only ftom the highest courts in the Piovinces, 
and fiom the Supreme Court and Exchequei Couits of the 
Dominion, and, if a litigant prefers to appeal from a proi'in- 
cial decision to the Supreme Couit and not to the Judicial 
Committee, pei mission is normally lefused to caiiy the 
case fiom the Supreme Couit Under this system the Judi- 
cial Committee has decided a veiy laige number of Canadian 
cases, and espeaally cases iniohang the inteipietation of 
the Canadian Constitution In the case of the Common- 
wealth, on the other hand, it was desiied to letain the light 
to decide constitutional cases invoUing the lights of the 
States and the Commonwealth tniet se, and this was hnally 
accepted in the Commonwealth of An 1 1 alia Constitution 
Act, 1900, aftei the Imperial Government had declined io 
concede any widei extension of exemption fiom the appeal 
It was, howevei, still possible to hear appeals on evciv class 
of case, including constitutional issues, from the State Supi erne 
Courts, and thus to have constitutional issues decided by 
the Judicial Committee A conflict of deasions thus aiosc*, 
and the High Com! declined to foUow the mcws of the 
Judicial Committee as regards appeals on matters on whicli 
an appeal did not he from the High Court itself The dilh- 
culty was con\eniently solved by Commonwealth legisla- 
tion in 1907, wluch depiived the Supiemc Couits of the 
power of decidmg constitutional issues of tins kind, so that 
appeals fiom them to the Judicial Committee could no 
longei arise and the High Court became sole aibitei of con- 
stitutional questions of the rights of the roinmonncaltli 
and the States Piovision, indeed, exists foi allowing an 
appeal in such cases fiom the High Couit with the asamt 
of that body, but, though the power to allow appeals h.is 
been occasionally exeicised, it has latol\ been laid down 
that leave aviU noimaUy be lefused The decision is of 
mterest, for tlie interpietation of the Commonwealth ( ou- 
stitution has been very diffeient fiom that of the Caiuidian 
Constitution, largely as the result of the diffeiencc of couit 
On all other matteis appeals are allowed freely enough from 
both the Commonw'ealth and the State Courts 

In the rase of the Union of South A.fnra the appeal has 
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beea icstiicted to cases decided ni the Appellate Division 
of the Snpieme Cou.rt of Sou-th Africa, and pei.iiission Lo 
appeal it noi i, celv 3ianL<.<’ In the Ixis''^ Ficc SLatc ^on- 
stitut,io‘‘ the Umoxi model lo adopted, and theie is ar appeal 
o.ilv fxoai tlxC Supien'e Cooxt of tie State but LJiat couiL 
s gi\en appellate jxnisdicljon ftoni all the decisions of the 
High Court, and the High Covit has junsdiction in all cases 
V heio the validit3t of the const’tntioxi is called into question, 
thus assuring to the Pnv v Cuoucil the povvei of deciding 
nlumatelv’' eveiv consbiuhoin'] isst e v here eithei pait5'’ 
uesiics to have its decision lit the icst of the Empne the 
appeal is unfettered sa'' c, of '"OU'se, t>y the discretion ol the 
Judicial Committee 

Appeals may come 10 the Jt^dicial Committee in one 01 
olhei of two foims , rit'e’ thev aie biought as of light, 
without special pci mission fioin the Committee, because the 
amount involved 01 Ino inttiests m question fall undci 
categOiies piesciibtd b^ Oidei in Council, or local act, as smt- 
able foi appeals , 01 thev u’e biouglit on the scoie of special 
leave granted bj' the Judicial Committee or by the Colonial 
Couit on Its behalf , speci.d Ic-ave is necessary foi any appeal 
fiom the Supieinc Comts of Canada, 01 the Union, 01 the 
lush Fiec State, 01 the H-gh Couit of the Commonwealth 

On consLilutiunal 1 si-es it i> often obviOusly dcsiiable 
to have a decision % ithoul liio mcom eii'eiice and complica- 
tion of a concie+t CCbbv , u nd in Canada ftequoiiL einplovuneiiL 
13 m ide oi I lie ii^In (>1 leAiijug matteis to the piovuncial 
Ol the SupiciiK ‘-ou't-. f(> idvisoiv judgments, fiom which 
appeals can bo taDn t<j the Judicial Committee That 
bodv , howtw, ll'ougli it has on occasion given valuable 
leplics, is opposed to the jjinicjple of such appe-tls, noi docs 
ji deem itself la .in} rh-giec bi»und b\' its opinions on abstract 
issues By an ivieusion ol this piinoiple, povvei is given bv 
Ihe (lovoimntiil of Ii* lainl Act, i920, to the Ciown in Council 
1 <* lefci to till judicial ( ommittee the issue of the v’^aliditv 
of any act of isoitljein Iiclaiid, and the decision of the 
t oiincil m such a c ist* is mide binding on all courts Noi- 
mally, appeals horn Isoithcin Iiehuid lie to the House of 
Loids, as lu ItngJand and Scotland 

111 tiiminal matteis the Judicial Committee, «lt spite its 
unquestioned nghf to heai such appeals —the Canadian Vit 
abohslung siiclt appe.ils. hom C.iii.ida bung rle.nlv ultra 
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mres as repugnant to the Judicial Committee Act, 1844 — 
normally declines to allow appeals, making an exception 
only where grave neglect of the principles of justice is alleged 
and ■prt-ma facie appears to be made out It is obvious 
that in view of the distance of the Colonies from England, 
any other attitude would interfere gravely with the course 
of criminal justice, much of whose efficiency depends essen- 
tially on its rapidity and certainty 

The decisions of the Judicial Committee are binding on 
all Courts of the Empire outside the Umted Kingdom in 
matters m part materia But the Committee is not absolutely 
bound by its own decisions, which are given in accordance 
with the voice of the majority without intimation of dissent, 
nor IS it boimd by the decisions of the House of Lords on 
Umted Kmgdom appeals Divergence of view between the 
two Courts is rare, but not imknown 

To the appeal, as to the existence of every apparent 
hmitation on Domimon autonomy, exception has often been 
taken in recent years in the Domimons It is argued ^ that 
it is undigmfied for Canada to go outside its bounds for 
judicial capacity or impartiahty , that ignorance of local 
conditions causes errors in the decisions of the Pnvy Council , 
that the process is expensive and dilatory, giving unfair 
advantages to nch corporations over poor suitors , and that 
the existence of the appeal tends to lower the status and 
depress the merits of the Domimon Courts It is admitted 
that the legal profession on the whole approve the appeal, 
but this attitude is discounted on the score that it is a source 
of professional gam, and also gives Canadian counsel the 
profitable and mteresting duty of visiting England to take 
part m appeals On the other hand, stress is laid on the 
impartiality and dignity of the court , on its imperial out- 
look , on its value as a hnk of Empire , and on its functions 
in securmg umformity of interpretation of such matters as 
the prerogative and constitutional law generally, especially 
m regard to the supiemacy of Imperial legislation The 
necessity of a single Appellate Court m pnze matters was 
mamfested clearly during the war 

A proposal has long been under consideration, imtiated 

iVafioMaZtiy (X920) , contrast A Robinson, 
Appeals to the Prtvy Council tn Constitutional Cases {tgzi) , X, A 
Taschereau^ Canadian Annual Review, tgzi, p 642 
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largely by Mi J Chamberlain, for the creation of a truly 
Imperial Court of Appeal through the merger in one Court of 
the functions of the House of Lords as the Supreme Court of 
Appeal from Umted Kingdom Couits and those of the Judi- 
cial Comimttee which, m addition to oversea appeals, already 
hears appeals in ecclesiastical matters and in prize The 
suggestion, though ventilated at Imperial Conferences, has 
never led to any concrete action, mainly owing to indifference 
both in the Umted Kingdom and in the Domimons Instead 
a somewhat impeirfect effort has been made to secure the 
service on the Judicial Comimttee from time to time of 
judges from the Domimons The sporadic ^ presence of such 
judges IS valuable, but in the absence of any provision for 
permanent representation the Judiaal Committee remains 
in essence a court manned by Imperial judges It must, 
however, be added that these judges are men of the highest 
capacity and standing, whose judgments normally com- 
mand respect, though from time to time there is httle doubt 
that they are led by ignoiance of local conditions, or the 
apphcation of Enghsh ideas to unfamihar topics, into 
the commission of errors, a fate from which no Comt is 
wholly exempt Their decisions, it is adimtted, are always 
free from any political bias, such as imght be alleged in 
dehcate issues against Dominion judges Theie are obvious 
advantages in allowing so difficult an issue as the marriage 
law of French Canada ® to be decided by judges who cannot 
be accused of reflecting either the Cathohasm of Quebec 
or the Protestantism of Ontario 

It has also been suggested that the Pnvy Council might 
be effectively employed m dealing as an arbitral tnbimal 
with cases of disputes between Imperial and Domimon 
Governments oi between Domimon Governments, which, 
if they arose between foreign countnes, would be referred 
to the Hague Tribunal or, under the League of Nations 
Covenant, to the Permanent Court of International Justice 
It is true that that court is open to the Domimons and the 
United Kingdom, but it is clear that, with a preponderance 
of jurists not versed in Enghsh law and prepared to deal 

1 Fairly effective in the case of Canada, thanks to its comparative 
proximity and the generosity of its government 

* Despatte v Tremblay, [1921] A C 701 The same consideration 
apphes to educational issues involving ecclesiastical stnle 
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with luxe international rather than inter-impenal di&putes, 
the com! ■would not be ■'xell suited to cons*dei d sagieemcnts 
between parts of the British Empne The Piiw Counc 1 , on 
the othei hand, has in the Judicial Committee and in its 
general lanks men of both judicial lank and political ex- 
peiience, fiom whom an Impeiial tiibunal -xvith Hue Domniioii 
lepiesentation could e£tecti\el5^ be constituted To suc’i a 
body thcie might pioperl5 be si^bmiLted stch disputes ns 
that imohing the piopiiety of the Quce island conliscatoii 
legislation of TQSo, oi the difficulties caused bj -<11' Ihgal 
depoitation of Biitish subjects fiom Soutii Vfiira ni iqi^ 
Luckiljr, mtheilo, good sense on both sides and an nnwill’ug- 
ness on the pait of the Imperial Goicinmeut to j/ie^s its 
■views have jneiented an^ leallj seiious contio\cis 3 ^ but it 
might be w'ell to agiee on a tiibunal to deal with (hsjiutts 
and pi event them embittenng official inteicouise 
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The Biitish Constitution locognises fully and fianivh tlie 
light of the executive to icinit, in wdiolc oi juut, seiiteiitcs 
imposed by judges on anv gimmd, though it i'* uniisu.d foi 
the executive to intervene in xasrs of jicnoltic-^ inflified foi 
contempt of couit, since such action might Uiid to wec'kni 
the position of the judicial^ The levicw oi ptnjitit-, an<l 
pumshments, winch is thus <aiiicd out In the ext(u>i\», 
IS esscntiallv distinct fiom judicial ixmcw in a siipciioi 
court , It is not based on any question oi supeiioi indgmciit 
on matteis of law, but ou considciations w'luch cauiiol 
eflectively, oi at all, bo taken into ac< ount lu judituil pio 
ceedings It is one of the most esstuitial ol the lov.il pn - 
logatives, and, as appertaiuing luvessanh to tlu* xmsuIim 
government, it is posses&cd In the Lieutenant Gov tinois ol 
Canada lu lespect of oUeutts against pioviiu'ial eu ulmonfs 
though these aie not mims lu tla stndtsl sxnise <»i the 
tcim Moieovei, it is V t ij' laie that it Is in auv w.rs itgiiJ.Utd 
by statute, foi it is a chsuetiouaiv autlioiitv, whuh would 
lose latliei tiiaii giuu bv, an\ diort at pictise dehiutmii 

The peisoual iniervinUun the Ciowu ui this legaid 
disappeared lu tlie Lurttd Kingdom duiaig the higimung 
ot Quttn Vittuiia’s icign, owing lu tht manifest luismtabiht t 
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of bucli issues foi a 3rOang giil to decide But it was naluia’ 
and desirable that in the eaily dajs of Colonial de\ elopment 
the Goveinoi should be imested vith a personal responsi- 
bility, which onjoiiied on him the xicccss^tj in capital cases 
of deciding on his own personal vie^i, although he uas to 
leceive the advice of nunisteiti It was onh in 1878 on the 
icMsion of the instiuments leg aiding the constitutional 
position of the Governor-General of Canada, that the peisonal 
element as a geneial lule was eliminrted for that Donumon, 
and the Goveinoi -Geneial evpected to act on mimatonal 
advice sate when any Impel lal inteiest mignt be aftected 
bj’’ lus action Not until fouiteen \eais later was the same 
lule extended to the Ausliahan Coiomes and New Zealand, 
as the result of the representations of New Zealand mimsters 
that the issue was essentially one appertaining to internal 
gmeinmcnt in which the Goteinoi should have no formal 
share In tiutn, the dangeis of leaving the mattei in imrus- 
leiiol hands, whith in the eaily days of the Coiomes weie 
foimidable, had gradually ceased to be of impoi Lance, and 
the old lule became indefensible Yet in Nevdoundland it 
was not until 1906 that the new piactice came into oiieiation, 
the Go^elnol ha\mg pieMOiisly Dceii expected to act on his 
o vn decisioi, ,.1'd even novi under tiie instiuctions in torce 
in the Unior ul '"outh Aliica tlit Goi cinm -General has a 
pCiSoiial letsponsib Jity in ca'ul 1 c-^ls In the Dominion-^ 
geneiallN , no\'c\ci, the Cabind (-,.ciCiSet5 tuc aecision m 
capital oa&c -j, and, as xii the Lhidcd Xfiugdom, moiig mid 
chcctii o losistancc is olltied 10 any attempt on the pail 
ot the cgjslatme lo mtti\ <. no la the matter, wdneh is ob\ loasly 
one of the most unsuitable topics with which 0 legislatuio 
can attempt to deal 

Impel ial mtei\fcmion is tin’s piacticall\ unknown, it is 
tiue that a petition to the <aown imiy’ be iocei\cd fiom a 
tiiminal m .m oiorsea teiiitoiy, but, although the powei 
to jiaidon is \tstcd in the Ciown, it is the luvaiiable piactico 
to lefei the politionei to the lesponsible government, noi is 
am picssiiK’ bi ought to bcai on those governments The 
]nactice oi adopting banishment as a pimishment foi ceitain 
uifenct s has, howcwci, <vokcd the lulc that such banishment 
must nm apply' to Biitish subjc’cts 01 natuiahsed lesidents 
t>i the teiiitoiy concerned, a lule the piopiiety of whicti is 
olnious, seeing that the Impeiial <loveinment itselt in its 
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l^slation takes power to expel aliens but not British subjects, 
and, since no other country would receive them, all banished 
British subjects would necessarily drift to the United 
Kingdom 
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The prerogative of granting honorary distmctions of 
every kind, from memberships of the peerage down to minor 
distinctions, rests with the Crown, and this preiogative is 
one which is not delegated to Governors, but is exercised 
on the advice of the Imperial Government directly by the 
Crown In the case of the Umted Kingdom itself there re- 
mams to the Crown a personal discretion m regard to the 
award of honours, the extent of which it is impossible exactly 
to define The position is summed up in the following 
terms by the Royal Commission on Honours of 1922 “ The 

Kmg IS the foimtam of honour, and all grants are made by 
him, but m the selection of the recipients of the grants, as 
in other things, he is in use to act, not on his own initiative, 
but on the advice of his mimsters The minister responsible 
for advismg is the Prime Mimster, except m ceitain special 
cases, eg the Order of St Michael and St George, naval, 
mihtary, and air force honours. Orders of the Stai of India 
and of the Indian Empire, where the mimstei in charge 
tenders his advice direct With these exceptions and that 
of the Royal Victonan Order, which is a private older, and 
is bestowed by the Ehng alone and upon his own selection, 
no grant of honour is ever made by the King except upon 
the recommendation of the Prime Mimster Even in the 
case in which the King might wish that an oidci or a peeiago 
should be given to a member of his own household, the 
recommendation would appear on the Prime MmisteiS 
hst ” This statement is possibly a httle misleading in the 
emphasis of its distinctions , it must not be thought that 
the Secretary of State for the Colonies, or for India is free 
at his imfettered discretion to exercise the right of recom- 
mending honours, or that the Prime Mimster has no power 
of suggestmg appointments to the orders normally reserved 
for control by the Secretaries of State Similarly the highest 
awards for mihtary, naval, and air service could not be made 
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without the concunence of the Piime Mimstei, \vhile, as 
regards foreign services, the Secretai}/ o^ State for Foreign 
Affairs has the same power of recommendation as has the 
Secretary/ of State for the Colonies, for matters falling within 
the sphere of his department The King again may make 
suggestions for appointment to any order, and he has essen- 
tially the right to object to being asked to confer orders in 
excessive numbeis, or on peisons not of imquestioned reputa- 
tion This IS, of course, especially the case m regard to the 
highest orders such as the Garter, the Thistle, the Older of 
St Patrick, the Compamonship of Honour, and the Order 
of Ment, which must be legarded as involving the deliberate 
and mtelhgent approval of the Crown, which on the other 
hand cannot be expected to scrutinise recommendations for 
minor honours 

The necessities of the war induced the estabhshment of 
the Order of the British Empire, and the indiscriminate 
distribution of that honoui has certainly dmumshed the 
value of orders generall3^ , moreover, dm mg the war, and 
after it, the care taken in making appomtments to the 
various ordeis and to other distinctions was called some- 
what vehemently into question by public opimon The 
matter came to a head in the United Kingdom in the Parha- 
mentary session of 1922, as the lesult of well-foimded allega- 
tions that offers had been made by certain persons to men 
of some standing to secure them heieditary honours m 
return for contributions to pohtical party funds The Royal 
Commission,^ which the Government was compelled, in 
view of the feehng of Paihament, to appoint, received evidence 
convincing them of the dangers of the position, and recom- 
mended as a means of pi eventing the abuse of the practice 
of granting honours for pohtical services the estabhdiment 
of a Committee of three Pnvy Councillors, selected from 
among persons not members of the Government for the 
duration of the mimstry To this body there should be 
submitted the name of any person on whom for pohtical 
services an honour was to be bestowed, with a statement of 
the groimds for the pioposal, an assurance from the Patron- 
age Secretary that no payment to party funds was connected 
m any way with the suggestion, and the name of the person 
who originally suggest^ the grant of the honour If the 
* Parliamentary Paper Cmd 1789 
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Committee leported against the giant, and the Piime 
Mimstei still decided to lecommeiid it, the lepoiL ot Ihe 
Committee should be laid before the King The suggestion 
was accepted by Mi Bonai law as Piimt Mimstej and 
bi ought into operation with legaid to the Lsi of political 
honouis at the begmmng of xqzs 

In othci cases the lesponsibihtj \\ill icmaui wholly 
\wth the Pinne Ministei, subject to the duLj imposed Oji 
ceitain othei jicisons of aictaig him in liis\\Ojk Ihiis the 
lecommendations foi appointment to the Oicti of the Bntibh 
Empiie cue dealt with bj the Sccietaij oi State foi Home 
Affaus, as a means of focusing the \aiiOus claims, while 
the numbeis of membeis to be apponitcd ha/e becii jegulated 
so as to check the excesses of the past As icgaids Civil 
Setvice honouis, the Secietaiy to the Tieasuij has a ic- 
sponsibihtj- to the Piime Mmistci foi adMce A special lulc 
IS laid down by the Commission icgaichng honouia. ioi 
Impciial SOI \ ices The light of the Piimi Mim-»Lci to moke 
lecommendahons of this kind is admitted, but it is sugsrcstt'ct 
that the Piimc MinisLei should communicate Ins intention 
to the Secletal^ of State foi the Colonies m the ca-.e of auv 
pcison domiciled, 01 lecenlU donucilcd, in the oxeisca 
Dominions, so that the Govcmoi, and the Piime ‘'hmstt i 
in the tase of .» teiiitoij’- possessing lesponsibli goMiminm, 
mav be consulted befoie tlu rctomnicndation is foimill^. 
made It is sigi^ificant that tlie Constituiion ol tin lush 
Flee State expicssly piovules that no title ol honoui m 
icsiicct of am sciince lendcied m 01 m nl.dioa to the Iiisli 
Free state mav be confciied on any citmn of the Itish J'h e 
State except with the ajjproxal, 01 upon the luUice, of flu* 
Executive Council of the State In tlu < as< of Aoitlurn 
Ireland it apjieais that the recommendation ol ilie Pnnn* 
Mmibtei of that ttniitoiy is similaih legaideil as llu piojHt 
giound on which apj)oiiitm<*uts to boiioii' sliould b< ukhIi 
Iheie is no giound to suf/post that liontti.uc ib'.tUK hon, 
in geneial haie* hc( onie uiqiopulai in Hit' I aited Kingdom, 
but the Labom Paitv theie luu stiown ils (hsapj)n>\.U oi 
the system, as also is the case* w’llh 1 -ahom Paitic^s m the 
Domimons Thus, Mi Ileiuli'isou, as f abom iepiesentati\<‘ 
on the Royal Commission on Honouis, suggested that the 
cessation of the grant of lumoms fni political sei\icos was 
the onH cltetlne remedv against tlu iiu atst ol tlx giaiH 
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of honoms foi paity serv’ices, on the ground that, ab the 
Commit ^’ce of the Pi ivy Council would be appointed from 
among suppoitcis of the adrmnistration of the day, it was 
impiobable that in pxacLice the element of poktical con- 
tributions to parL5’- fluids could be ignoied m making selections 
In the case of the Domimon of Canada the objection to 
the distiibution of honours h?d come to a head long befoie 
the mdiscietions of the Impeiial Government m 1923 led to 
the effective protests of the two Houses of Parhament In 
the eaity days of Coloiual Go\emment there was certainly 
no objection to such honoms being confeiied But the 
giowth of demociauc sentiments rendeied then bestoival 
somewhat inwdious, and, though Sii \^illrid Lauiiei w'^as 
induced in 1897 to accept the G C M G , he did so with 
reluctance, and as time went on incieasmgly legretted his 
action But the mattei might not hai c emeiged fioin 
obscuiity except foi the adoption of the ill-adinsed piactice 
of confeinng lieieditarj honouis on Bomimon residents, 
and the intioduction of the new' Butish Empire Ordei, 
entailing the otlei of a laige numbei of distinctions foi 
Canada The mattei \vas taken up kcenl} in the Dormnion 
House of Commons, which enunaated, in 1918, the principle 
that no lionoui should be confeiied on a Biitish subject 
ordinarily lesident in Canada, sa\e on the recommendation 
of, or wnth the appioval of the Prime ^hnistei of the Dominion, 
that no heieditarj’’ title should be confeired on such British 
subjects , and that steps should be taken to teiminate the 
hereditary chaiactei of such hereditary honouis as had 
aheady been confeiied E\en this, howeier, failed to meet 
Canadian feehng, and 111 the tollowong yeai, 1919, the furthei 
position was adopted that no title of honom should be con- 
f 01 led on any' Biitish subject dtaniciled 01 oidinaiily’ lesident 
111 Canada, save such appellations as w'eie of a piofessional 
01 vocational chaiactci 01 w'hich appei tamed to an oftice, 
and an earnest lequest was made foi legislation to extinguish 
the liereditaiy effect of honours alieady granted It is not 
surpiising that it has been impossible so far foi the Impeiial 
Government to introduce legislation to effect the latter 
lesult, since legislation to change the heieditaiy chaiactei 
in any case of the peeiage would laise ditficulties with many' 
sections of Bniish opimon, including quaiteis whence party 
funds aie largely dented But the pimciple of not awarding 
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honours to Canadians has been adhered to, so long as Canada 
does not alter its view, while the pnnaple is nominally 
accepted that no award of any honour to persons normally 
resident in the Dominions shall be made save with the assent 
of the Donunion Prime Miruster The rule, it must be ad- 
mitted, has been gravely violated in practice in one or two 
cases, but it has been expressly admitted in principle Nor, 
indeed, is it possible to reconcile any other rule with the 
principles of responsible government 

The award of medals and minor decorations also rests 
on the prerogative, but as regards those matters local legis- 
lation has been undertaken, and medals in the Dominion 
naval and military forces, where these exist, are granted m 
virtue of regulations made under these acts It would also 
be competent to create honorary distinctions locally,^ but 
there is to such distinctions the objection that they would 
be valid only locally, and thus would compate unfa\ our ably 
with the distinctions awarded by the Crown which are 
valid throughout the Empire, save in the impiobable event 
of their being declared nugatoiy by legislation in any part 
of it This IS the ground which explains why it is impossible 
to concede to any Domimon the right of unrestricted 
nomination for honours , as the aw’'ards are Imperial, the 
responsibiUty must be Imperial, and due recognition of 
Domimon rights is afforded by conceding to thorn the sole 
right of decidmg what Domimon subjects shall bo awaided 
such honours, as may properly be made available for the 
Dominions, having regard to the necessity of limiting the 
total numbers awarded in the Empire This principle was 
expressly conceded by Canada in 1918, when it W’as contem- 
plated that the nght of the Imperial Government to lix the 
number of honorary distinctions to be awarded to Canada 
should be recognis^, but the recipients should be selected 
by Canada 

It IS by the Crown also that the rule is laid down under 
which members of the Executive Coimcils of the Dominions 
are entitled to the style of Honourable while they lemain 
su<di members, a distinction enjoyed by LegiiJative Councillors, 

suggestion made in January, 1923, m the Union of South 
Africa Even m Canada foreign orders are readily .it < c pted , Canadian 
Annual Review, 1921, pp 187 f See House of Commons Debates, 
Mardh 19, 2923 
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except in the Canadian Provinces, and by the Speakers of 
Lower Houses The permanent retention of the prefix may 
be granted ailei thiee years’ sei vice as an Executive Councillor 
or a year as Premier , membeis of Legislative Councils may 
have it after ten years’ service, and Presidents and Speakers 
after three Local use is permitted to members of the 
executives and legislatures of Crown Colonies In India 
the estabhshment of a bicameral legislature has resulted in 
the confimng of the distinction to members of the Council 
of State 

As a mark of distinction. Governors- General are entitled 
to the style of Excellency in all circumstances , Governors 
and officers acting as such only while in the local area 
of the government In the case of Lieutenant-Governors 
the style of His Honour is accorded in the Canadian pro- 
vmces, that of Honourable in the Umon of South Africa, 
while Imperial recogmtion of the style of Honourable has 
been granted to Domimon judges, both while in office and 
on retirement 


9 The Nattonal Ensign 

The ensigns of the Empire are determined by the executive 
under sanction given by various Acts of Parhament The 
common flag of the Empire is the Umon Flag, without any 
badge, which may be displajed by any British subject, 
and which is the Imperial flag proper Without the addition 
of the badge of the Colony it is to be flown daily at the 
Government Houses throughout the British Domimons 
The red ensign without any modification is prescribed as the 
proper national flag for all vessels and boats belonging to 
British subjects, except in the case of His Majesty's ships 
and boats, and any other ships or boats which are permitted 
by warrant from the King or the Admiralty to bear other 
national flags Under such authoiity armed vessels belongmg 
to Colomal Governments carry the blue ensign with the 
Colomal arms or badge embroidered in the fly and a pendant , 
when not armed, the blue ensign without a pendant , m 
the case of the Dominion forces of Austraha and Canada, 
the agreement of 1911 provides that the white ensign is to 
be hoisted at the stem as a sjncnbol of the authority of the 
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Crowii and the distinctive flag of the Dominion at the jack- 
stafl: In the case of the Dominions geneiaJl^^, mei chant 

vessels have leceived authoiity to beai llie led enSign with 
the Dominion badge, and in the Colonies genciallv, ensigns 
vnth such a badge be \voin m addition to the led ensign 

On land the Dominion flag has been adopted foi the use of 
the Commonwealth militaiy foices, and il is also the national 
flag foi all pui poses in New Zealand undei an Act of igox 

In the case of the lush Fiee State, the di^tciiniiulion 
the flag has been left to the Slate, v inch 3iad decided, pei- 
iiaps ine\ilably, against any peipcluatiou ol the Dnujn 
flag, and adopted a liicoloui ^ In the icsl of the Eiapiic 
theie seems to be a cleai lealisation of the vahie of tlm 
expiession ot Impciial unity by the use of one flag, and the 
defacement of the Union Jack by the badges of the Duminioas 
and Colonies sccins adinnablv calculated to secinc* the 
iccogmtion of that divcisity in uiixt> \siucli is the essential 
featuie ol the Empne ^ 

Ships belon^m^^ to ab|ects citizen > ol the 

Free St^le) can only carry on the piiacjple ot the Mon h nit 

Shipping Vet, iSpf, s 7H, which lush le^iMation. cannot vai ^ 

- Vii Imperial st imp has been sij^*,e^ u d, but the x->tojcet h i hnic d 
to nnteiialisc. the aims adopts d bv Doimmons arc appjuvttl n\ 11 1 < 
k.in£?, eq , the now anas ot Cduvln ^Nov 2X, io2t) Coini^e dc ->1 ^ii 
are decided locaIl> ui tho^e cases where, as in Cana<la hap< ii il c tana<'t '• 
are not m cxcIuslvc' use, such coma^e-^ are lecfulated b\ 
le^l'lxtion V ilid thtoiighout the Empne and llu re aie bi ineJi^ s r>l 
the Fo\ al Ivijnt in Canada, An tJalia ind '^ou»h Vh^ i nJ iP /I 

under the Imperial Vet b> l>oinimon legislation 



CHAPTER III 


THE FOREIGN RELATIONS OF THE EJIPIRE 

I The Umty of the Empire in International Law 

The growth in population and power of the Dominions, 
and of India, which was mamfested so lemarkably in the 
late war, has necessaiily raised in a difficult form the question 
of the unity of the British Empire in the eyes of international 
law No such issue could arise so long as the oversea pos- 
sessions of the Crown were politically undeveloped, and 
only too glad to allow the whole burden, and therefore the 
control, of foieign affairs to rest in the hands of the United 
Kmgdom In international affaiis the Imperial Govern- 
ment was lesponsible to foreign poweis, and accordingly 
its voice was decisive in these matteis , Australia and New 
Zealand might complain of oppoitunities of acquisition lost 
in New Guinea, the New Hebndes, or Samoa, and the Cape 
of the Geiman occupation of South-West Afiica, but these 
complaints weie matters conceimng the internal relations 
of the Empiie alone In the many disputes, vlnch aiose 
between the Uiuted States and Canada, the Government 
of the Uiuted States fiom time to time made it plain that 
the quanel lay between the Impenal Government and the 
Uiuted States, and that, whatever the autonomy of the 
Donumon in internal affairs, foi interaational purposes the 
Impenal Government was solely lesponsible 

To what evlcnt has this position been changed by the 
wai ^ Hat, the Bn tish Empire been divided up as the out- 
come of the conflict into a group of states the Umted 
Kingdom, the Insh Free State, Canada, Australia, New 
Zealand, South Afnca, and India, each with its dependenaes, 
which collectively constitute the Empire, but each of which 
has a distinct existence as a unit of international law ? For 
this, of course, there is the classical paiallel of the long penod 
when Hanover was ruled by Bntish kings, but each state 
was a distinct international umt To achieve such a result, 
L E 43 E 
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howevei, it would be necessaiy both that the governments 
concerned should aim at this goal, and that foieign states 
should recogmse the result as reached Neither of these 
requisites has been fulfilled m this case, except m the limited 
and special degree imphed m the Covenant of the League of 
Nations The Covenant, however, makes no attempt to give 
Its members the full status of umts of international law , 
It contemplates the admission to membership of any fully 
self-governing colony which can give effective guaiantees 
of its smcere mtention to observe its international obligations , 
it assumes thus that a territory can be a colony, that is not 
an independent state, be fully self-governing and possess 
international obhgations, which prtma facte cannot attach 
at all to a colony as such, seeing that an international obhga- 
tion normally and properly must be incumbent on an inter- 
national person and not on a dependency No light is thus 
thrown on the real position of the Domimons and India in 
international law beyond the sphere covered by the Covenant 
of the League 

The position, accordmgly, can best be gauged by i eferonccs 
to a case which is unaffected by membeiship of the Jnague 
It has been claimed that the pioceedings in connection with 
the signature of the Peace Treaties of 1919, is conclusive 
evidence that the Domimons and India enjoy the &.ime 
international position as the lessei Euiopean and Amen can 
powers, and the claim is supported by the undeniable fact 
that, at the instance of the British Government, the Peace 
Conference agreed to permit representation at Plenary Con- 
fer«ices to delegates of the Domimons and India, and that 
the treaties of peace were signed not only by the British 
delegates proper, but also by the Dominion and Indian 
representatives But the argument is imconvinang Ihe 
Donumons and India, though allowed the nght of expressing 
their views separately in respect of their special mtcicsts, 
were still pnmanly represented by the British delegation, 
which was formally styled the British Empire delegation 
and on which the Domimons and India weie able to secure 
representation from time to time by the use of the panel 
system Similarly the treaties were signed for the British 
Empire as a whole, though by representatives of different 
portions and not separately for each part of the Empire 
Moreover, it is essential to remember that the representatives 
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of the Crown weie all appointed on the formal lecommendation 
of the Imperial Government to the Cro\\n The various 
Dommion Governments and the Government of India 
approved their acting as representatives of these territories 
and gave them authority so to act, but their international 
competence was derived not from these powers, but from 
the formal Full Powers issued to them under the royal sign 
manual and the counter-signature of the Secretary of State 
for Foreign Affairs Not less decisive is the fact that, con- 
temporaneously with the signature of the Peace Treaty of 
Versailles, a tripartite agreement was entered into by the 
Crown with the Umted States and France to secure aid to 
the latter power m the event of aggression from Germany 
The treaty was signed only by Mr D Lloyd George, and Mr 
A J Balfour, and by no Dommion or In^an representative, 
but It expre^y provided that “ the present Treaty shall 
impose no obhgation upon any of the Dommions of the 
British Empire unless, and until, it is approved by the Par- 
hament of the Domimon concerned ” The conclusion is 
plain , the signatures of the Bntish representatives were 
suf&cient to bind the whole of the Empire, and it was, there- 
fore, necessary to exempt the Domimons from its operation 
by expressly pioviding for their case ^ 

The same doctnne of the continuance of Imperial umty 
for purposes of international law is clear m the outcome of 
the negotiations which took place between the Imperial 
and Canadian Governments in 1919-20 on the question of 
the diplomatic representation of Canada at Washington 
Had Canada attained the status of an international unit, 
it would have been a matter of course that arrangements 
should have been made direct between Washington and 
Ottawa for an exchange of diplomatists But no such con- 
clusion was drawn from the facts of the negotiation of the 
peace treaties by either party The net result of the negotia- 
tions as announced m the Imperial House of Commons, by 
Mr Bonar Law on May 10, 1920, was agreement that the 
King " on the advice of his Canadian mimsters, shall appomt 
a Minister Plempotentiary who will have charge of Canadian 
affairs, and will be at all times the ordmary channel of 

^ Similarly the renewals of arbitration treaties for the Empire have 
been signed by the Secretary of State for Foreign Affairs alone, eg, 
with Denmark^ May i, 1922, Parhamentary Paper Cmd 1744 
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communication with the United States Government in matters 
of purely Canadian concern, acting upon instructions^ fiom, 
and leporting direct to the Canadian Government In the 
absence of the Ambassador the Canadian Ministei will take 
charge of the whole Embassy, and of the lepiesentation of 
Imperial as well as Candian interests He will be acci edited 
by His Majesty to the President with the necessaij powcis 
for the purpose This new airangement will not denote 
any departure eithei on the part of the British Government, 
or of the Canadian Government, from the principle of the 
diplomatic unity of the British Empiie ” The Ministei 
Plenipotentiary, it will be noted, was to be granted powers 
by the Crown, in accoi dance, of course, with the wishes of 
the Domimon Government, but on the formal recommendation 
of the Imperial Government through the Secietary of State 
for Foreign Affaiis He would, therefore, have spoken 
even on purely Canadian matteis not as the meie lepresenta- 
tive of Canada, but as the lepresentatn c of the Empiic 
specially select^ on giounds of knowledge to deal witli a 
special branch of Imperial mterests, and theiefoie deiiving 
Ins instructions from that government within the Empire 
which was immediately concerned ^ Even so, it lijxs been 
senously doubted in Canada how far such an appointment 
IS hkely to be effective, and, despite the agi cement of 1920, 
the appointment was dehberately left in abeyance both by 
the then government and its successoi, though it was 
approved by Mr Mackenzie King’s Administi ation 

Equally* suggestive is the procedure adopted at the 
Washington Conference which c^minated in the important 
agreements regarding hmitation of naval aimaments and 
replacing by a broader convention the Anglo- Japanese 
alhance of 1911 At the Imperial Confeience of 1921, agi ce- 
ment was reached that the Biitish Government should 
represent the whole Empne at Washington 1 11 view, liowever, 
of the vital impoitance of the subjects to be considered at 
the Conference on disarmament, it was felt to he very desir- 
able that the Domimons should be represented by their 
Prime Ministers , but this proved impossible, and other 

* See below, chap s z 

■* Compaie Mr A Mughen's doctrine at the Itnpeiial Conference 
of 1921 tliat Canada's vieas on hrr rdatious with th< Ignited Statec 
should prevail in every ca<>e {Canadian Annual Hfvifai, p /8) 
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nominee^s a.teiided as icpiesc-it.c>^i\cs u£ C^uiada, Aizstialie, 
New Zealand, oiid lidLa, South Afiica aati^^nng to the 
Oiiginal airange nent The healies weie signed as m the 
c-se of the Peace Tieiaes foi the vhoie Empiie, Dv tnc 
Eiitisii, Dominion, and Inoion delegates, the laLte^* signing 
expiessi^’ foi tno Doiniruons and Ind’c le'apectiv clj The 
delegates weie all gi^xn loll powers by the King, under the 
counte^'-signatuie of inc Secieter}> of State lor Foreign Afiaiis, 
in the eyes of the other po\»ers aiid in then o\m view they 
formed a single Impel lal delegation, lepiesenimg the whole 
of the Empne ^ 

The conclusion to be aenved is cleai , the Empne le- 
mams a umt of intei national lavv, which can be bound by 
treaties enteied into by any plempotentiaiies duly acci edited 
by the Ciown on the advice of the Imperial Government 
Fiom the point of ^ >e\v of international law the composition 
of the delegation, vhuch lieats legarding llie conclusion of 
tieaties and signs tlie agi cements ainved at, is a matter of 
mdillerencc , these are puicly inlcinal matieis, vital fiom 
the Impeiial point ol view, but negligible in International 
relations Similail3 die lalification of the Peace Treaties, 
and the Washington agieeinents has been an act of the Crown 
on tne advice of the tmpenal Government , the tact that 
tins adMce was tendcica only aftei the Domimon and Indian 
Governments had concuried and had obtained the appioval 
ot then Paihamcntb is a matter of fundamental constitutional 
impoi Lance , but it lies outside the purview of mtei national 
law Ihe Government of the United States issued but a 
a single invitation to tlie Imperial Government to be re- 
presented at the Washington Confeience, and explained, 
with perfect pioiniety, when complamts appeared in tlie 
pi ess logaidmg the omission of an m\ itation to the Domimons, 
that it was impossible foi the Goveinmeut to go beyond 
the estabhshed channels of cominmncation, though Domimon 
representatives among the Impeiial delegation would be 
made welcome ® 

No lecogmtion of mteinational status is, of course, even 
implicitly contained m such agi cements foi concuiient 

^ Faihaiueutary Papei Cmd 1627 

- For a ditfcerent view of these pxucecdiiagtj, see Oeiieral Smutb's 
speech in the South Afiica House of Assembly, July x8, 1022 The 
essential pomts agamst his opinion are (z) the Imperial appomt- 
ment of the Dominion delegates, and (a) the necessity of the Empire 
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tariff legislation as were ainved at in Washington in 1911, 
between Canadian representatives and the Government of 
the Umted States The anangements which never took 
effect through the defeat of the proposed legislation in 
Canada was not regarded on either side as having any diplo- 
matic character nor as legally binding 


2 The Empire and the League of Nations 

The unity of the Empire, preserved generally in diplo- 
matic relations, is largely lost in the part assigned to it in 
the League of Nations Under the Covenant, wlule the 
British Empire is a member of the League, the same position 
is assigned to the four great Dominions and to India, while, 
on the final completion of its constitutional arrangements, 
the Irish Free State claimed a hke position, and in 1923 
received similar treatment Each of the membeis of the 
League is entitled to one vote in the Assembly of the 
League, and to be represented at Assembly meetings by 
three delegates The Biitish Empiie, as one oi the 
principal allied and associated poweis, is entitled to 
permanent membership of the Council of the League, 
but the Dominions and India are admitted to be 
quahfied for election to the places, ongmally foui, now six 
in number, left on the Council to be filled by the choice of 
Assembly from time to time, however unlikely it may be 
that any Domimon or India should be elected in view of the 
existence of permanent British repiesentation on the Council 

There are obvious difficulties in applying to the Donunions 
and India the full terms of the Covenant As that document 
stands, it seems that the various parts of the Empire guai anlee 
under Article X the temtonal integrity and existing political 
independence of one another, while, if any part of the Empiie 
should enter into war contrary to its duties under Articles 
XII , XIII , or XV of the Covenant, the other parts would 
be bound to apply to it measuies of commercial, and even 
of naval and mihtary constramt, on the giound that it had 

acting as a whole The Umted States would clearly not hav< acet pled 
any derogation from either pnncipie See Mr Massey's speech in the 
New Zealand House of Representatives, August i8, 1922, bir John 
Salmond^ New Zealand OfficieU Year-Book^ 1923, pp 629-31 , i<€ith, 
Journ Comp Leg,v % 6 xfi 
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committed an act of war agamst the other membeis of the 
League There is, it is cleai, an element of absurdity in 
such a result , it ass imeb the power of the Dominions to go 
to war which luns countei to the fact that this is a light not 
yet claimed by the Dominions, and one which cannot be 
deduced from mere membership of the League of Nations 
Moreover, it is plausible to argue that the reference in Article 
X to existing pohtical independence is enough to show that 
the relations of parts of the British Empire are not within 
the scope of the article, for in no sense could the Domimons, 
and still less India, be asserted to possess independence, as 
contrasted with autonomy In any case the special arrange- 
ments within the British Empire can probably be brought 
within the spirit of Article XXI of the Covenant, which 
provides that " nothing in this Covenant shall be deemed 
to affect the validity of international engagements, such as 
treaties of arbitration or regional understandings, hke the 
Monroe doctime, for seeming the maintenance of peace ” 
If the special relations of the parts of the Empire are to be 
treated as international in the ej-es of the Covenant, then 
they may be regarded as falling under this head It may, 
however, be candidly admitted that the terms of the Covenant 
in this as in other matters are lackmg m precision 

It might have been expected that the various parts of 
the Empire would have adopted the plan of combimng in 
their action on the League Assembly, with a wew to make 
their point of view as eSective as possible In point of fact 
no such result has been achieved , mstead the Domimons 
have shown themselves anxious to develop their individuahty 
and to impress thar distinctive standpoints on the Assembly 
There is a vital distinction between the position of their 
representatives at League Assembly meetings and at the 
Peace Conference At the latter the separate representation 
of the Domimons and India was mtended to secure them 
some measure of independence in representing their special 
mterests in the peace settlement, but the essential authority 
rested with the British Empire delegation, on which the 
Domimons were from time to time formally represented, and 
the pohey of which was determined after the fullest discussion 
by the whole body of representatives of the Empire When 
a vote was to be taken, the only voice was that of the British 
Empire ddegation on which ultimatd.y the views of the 
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British Goveinment necessaiil3’' pievailed, altliougj' in 
practice the result anived at ■was the outcome of mutual 
accommodation of opmions In the Assembh^ the Dominit ins 
and India do not look to the Biitish limpiie delegation to 
expiess the v^ews of the Empiie as a whole, and the pohet-^ 
of that delegation is not decided by the lopicsentatitcs of 
the whole of the Empire Definite conflicts of mc'v bcUvten 
the British Empire delegation and the Dominion delegations 
have taken place At the first Assembly meeting in 1920, 
Canada voted for the admission of Aimema to me tnbersluji, 
and raised the most effective protest against tiic suggestion 
that it fell witlun the scope of the functions of the League 
to consider such issues as the due cbstiibutioii of law matciials 
among those poweis which icquiicd them for then mdustiies, 
and leminded the repiesentatives of Euiopcan jiowcis of the 
fact, commonplace to Biitish minds but still sti tinge to othtis, 
that the pohc> of the Dominions is not deteimintd Dt th<' 
United Kingdom in any mattei affecting then intdi.il 
economy This view, winch was natuially eflcciivc'h'' sujj- 
poited by the othei Dominions, could not be sliaied Ir, the 
British Empne delegation, since in the Counul .issenl had 
been given to the piinciple that the topic was one suited 
foi examination on behalf of the I eague In the following 
Assembly, South Afiica headed the letolt against thi piu- 
posal adopted by the Biitish Empire delegation that Albania 
should be refused admission to the League in view of Inn 
imdefined frontxeis and dubious inteiiiation.il position, an<l 
by skilled management sccuied the fimd withdiaw.il of 
opposition to the ajjphcation The Assembly of 1922 wms 
marked by the stiong and effective defence bj*' New Zc.iland 
of hei lights and position m regard to the ni.uul.itc ovoi 
Samoa The Commonwealth of Australia 111 1921 rofiauu'd 
from formal concmience in the achnissiou of Ansi 11.1 to 
membership of the League on the giound that, if the question 
should m futuie be laiscd ol the allocation to Ciomiany, 
when admitted into the League, of a colonial maiuLilo, 
Austria would almost ceitainly support tlie <»ennan < Linus 
Most stiikmg of all, however, has been the a( tivity of <, an.id.i 
wnth a view to the revision of Article X of the ( ovenaui 
with its guarantee of the temtonal integiity and pohtic.'il 
independence of the members of tlie League Such a btuden, 
it IS uiged, IS unduly onerous on nunoi States with othei 
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claims on their resomces, eaa snoiid ue assumed o-.jly hy 
the gjieal poweis, a contenaon \vhich has noL so far obtained 
the general concx'nence necessary for a change m the Co\ enant 
ol tnc League 

The cLsancti\ e position <'>! Lie Domini 011s and Iiidia 
m Ine League is manifested foxjiially b5 the fact that tne 
represen L. ali\ es of the Domixiions and India aie not diplo- 
malicalij^ accredited by the King on the advice of the 
Secretary of Stale for Foreign Affaiis, but ?ct simply under 
the appointment of then governments^ although hke all 
othci lepresentatives they enjoy, while acting m tins capacity, 
diplomatic immunities The gotemmenls also coiiespond 
dnect with the League Secietanat, while they in diplomatic 
negotiations ^ mast act through the Impeiial Got emment 
01 its diplomatic lepresentatives 

The possibihty of incont enience lesalting fiom divei gent 
Vjiews m the League Assembl3 3s mimmised b\ the hnnted 
poweis of the League, and the geneial lule that decisions 
must be unanimous to take eliect iloi cover, what may 
be lost by divergence of view is perhaps more than made 
good by the spontaneity of e’^pression of Doimnion and 
Indian aspiiations \diich the system peimits Of special 
inleiest is the face lLr>t disputes between diiteiexrl pa its of 
the Empnc can dius dc bi ought to the cogmsance of the 
League, and the influence of a widei pubhc opinion biougnt 
to beoi on them Thus in 1932, in the Assemoly discussion 
of the lights of minorities the iepiesentati\ e of India piessed 
on the South Afiican delegation the moial obhgalion of that 
Government to secure eflectively tlie nghts of the Indian 
mmoiity in the Union, and a gencial assurance was given on 
behalf of South Afiica that she would act in conformity’^ wnlh 
the spirit of the discussion, though the piinciples affecting 
the piotection of mmonties aie not legally binding on the 
Union Ihe same issue will doubtless be raised j^anx 

The independent position attained by the Domimons 
and India on the League is repeated m the oiganisation of 
the Peimanent Court of International Justice Wheieas 
on the Aibitral Tiibunal of the Hague the Empire was 

^ Ihus in X92Z the l*ranco-Canadi<ui agreement legaiding trade 
was arranged through the Imperial government by Canadian mimsters, 
and New Zealand has emphatically repudiated the possession ot 
a sovereign , status Cf bir F BdDl, Legislative Council Z>ebatej^, 
Feb 9, 19:23 
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represented as a single unit, the Dominions and India are 
given perfectly distinct places in respect of the Tiibunal, 
and each is authonsed to constitute a body of membeis 
empowered to nominate four members, not more than two 
being nationals of the Dominion concerned, foi consideration 
by the Council and Assembly of the League in the task of 
choosmg the judges of the court Canada has defined her 
nationals for this purpose by the Canadian Nationals Defini- 
tion Act, 1921, so as to obviate any contention that every 
British subject is a Canadian national, and Sir Robert Borden, 
one of her nominees, was a serious candidate for election as 
a judge of the Court 

There are obvious points of difficulty arising out of the 
constitution of the Permanent Court While the Biitish 
Empire, the Dommions, and India have not accepted the 
facultative provision rendering reference to the couit of 
disputes compulsory, there is a wide lange of topics on 
which under the Covenant refeience is almost inevitable, nor 
have these governments any desiie to avoid such rcfeicncos 
To what extent, however, is it possible or desirable to bung 
questions between parts of the Empiie befoie such a tribunal, 
the judges of which are necessanly in the main familiar with 
forms of junsprudeuce other than British ^ On the other 
hand, there does not yet exist any other recognised manmr 
of submitting to impartial decision issues aiising between 
parts of the Empire, though in the Privy ( ouiicil there 
exists the nucleus of an Imperial arbitral tiibun.il in the 
Judiaal Comrmttee Again, a difficulty may anse undci 
the rule that, if in deahng with any dispute it happens that 
one of the parties has a judge on the tribunal, the other 
party shall have the right to nominate a judge to sit foi that 
case If the issue were a Canadian one, and the other power 
had no representative on the court, would the presence of 
a judge representing the Umted Kingdom bring this rule 
into operation ? What is specially interesting is that the 
existence on the part of the Domimons and India of inter- 
national relations is assumed just as in the case of the League 
Itself 

The provision in tlie League Covenant which secures a 
distinct vote for each Doimmon and India was severely 
cntiased in the Umted States, where it formed one of the 
grounds successfully alleged against the ratification of the 
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Treaty of Versailles The Convention on Air Na\’igation ^ 
seeks to effect a compromise in this regard, for, while it gives 
the status of States to the Domimons and India, it ^ots 
to them and to the British Empire only one representative 
each on the International Commission for Air Navigation, 
which IS part of the organisation of the League, as opposed 
to two representatives each for the United States, France, 
Italy, and Japan, and provides that the total voting power 
of the Empire is not to exceed that of any one of these 
powers The mode in which the voting power of the Empire 
is to be distributed is not touched on in the convention, 
which obviously delegates from the position of the Dominions 
and India as secured in the Covenant of the League 

3 The Forms and Agencies of International Intercourse 

Apart from the special case of the League of Nations, 
the r^e is still absolute that the conduct of aJl relations with 
foreign States, which are intended to be capable of recognition 
imder, and enforcement by the sanctions of, international 
law, rests entirely with the Crown, acting on the r^ponsibihty 
of the Imperial Government, whose advice is tendeied by 
the Secretary of State for Foreign Afiairs There are, of 
course, necessarily many relations of a business character 
mto which departments of the Imperial Government, and 
even Domimon, or other overseas governments may enter, 
but these relations are not regarded as treaty relations, 
and, if intended to have such value, they must, e\en if 
negotiated mformally, be reduced to treaty form Of such 
an informal character were the trade arrangements made 
by Canadian mimsters in 1910-11 wuth Belgium, Holland, 
Italy, and the Umted States , on the other hand, the trade 
arrangements in 1922-3 of Canada with France and Italy 
were expressed in full treaty form ^ 

The duty of conducting the foreign relations of the 
Empire is discharged under the supervision of the Cabinet 
by the Secretary of State for Foreign Affairs with the aid of 
a Parhamentary Under Secretary of State, and a large staff 
At foieign Courts the King is r^resented by diplomatists 

^ Paihamentary Paper Cmd 266 ajid 1609 

• Tlie agreeniont of South Africa with Mozambique (Cmd 1888) is 
not a treaty proper, the description m the print being maccurate 
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of varying lanks, Ambassadois in the case of tlio most im- 
pel tant States or those on which foi some special gi oimd the 
King desires to confei a special degree of coiisidciaLion , 
envoys and ministers plempotentic..iv% 0 ‘ iiinist<»s lesicient, 
all of whom aie acciediteJ to the soveicign of the coiintr\ 
to which they me sent, v/hile the < as*, of minor powers 
charges d’aflaiies are acciediLed to lUt louign nmiistei 
only The reception of these envo%'s is a ni ittti foi the 
foreign government, whose appioval is noimallj ootaincd 
m advance of the formal appointment, m older to ob\i.'t( 
friction of any kind Their appomtmtiit is foiircilh laiti'icd 
by means of letteis of ciedenee vvlurli mvite tla a'd of the 
peison to whom thev aie addiessed ni seemmx tlu tail « mg 
out by the envoy ot his duties hoi the piaj'ose of con- 
cluding and sigmng tieaties full poweis undei tin <ui tit S< al 
are always issued Similai full pow'cis aic ' i.uit* <' to thplo- 
matists sent to intcinational confei enres, no lettri-. f»f ci< dtiK e 
being eonsideied leqtusitc m then tast, as tlu ir tiini i on is 
hmited to a definite purpose, and docs not intlurlo .uiy 
general duty of leprcseutation The dul\ <tt a diplonial 
includes the suppty to the becieiaiy of Stair of all poldiral 
infoimation which may be of inleicst, and Hit* inal jn‘> of 
representations to the Government vntli whitU lu deals *)n 
any matters atfectmg Biitish lutcicsts, oitiiei untiei mstiiu- 
tions tiom the Sccictaiy of Slate, oi, in inmot rrtsi r, of tom- 
plamts of British residents, on his own iiutiatm 1 <> liu ihlati* 
the perfoimancc of his duties he is normallv rntiihrl to 
impoitant immunities, both criminal and civil, fiom iht 
jurisdiction of the foieign state in which he lesules 

In cases of important legations the head of tin* imssioii 
in addition to the secretary of legation .md otliei mentb* i > 
of lus staff, may be aided by naval, mihtaiy, oi coaunoir lal 
attachfe, charged with the special duty of prep.iung icpoits 
on these topics foi the use of the Impel lal (rtiv'eimmmt 
The collection of commeicial infoimatiou, how’cvei, is largely 
the work of Consuls, who are chaigod also with inisielhineous 
functions m the mteicsts of Biitish subjects \isitiiig oi 
resident in the States whithci they art' sent, such as issuing 
oi affixing a visa to passpoits, authentic. ituig documents, 
births, mairiagos, and deaths, and m the case of seapoit 
towns, receiving leporls from merchant vessels and investigat- 
ing complamts A Consul has normally no dixilomatic status 
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noi jmisdiclion, but theie is an imporLaat cAcepLj^on xii the 
case of those counmes in \/hich the Crown exercises extra- 
terntonal jurisdiction over Bntisti subjects and in which, 
therefore. Consular Courts exist Posts of lessei importance 
are filled by Vice-Consuls, and Consulai Agents Consuls 
are appointed bv commission, and all consular officers reqtuie 
the assent of the government of the countij' in which they 
aie to act befoie they can exeicise their fmictions They 
enjoy some measure of immumty m regard to the inviol- 
abihty of their papers and exemption from demands in- 
consistent with their effective conduct of then duties In 
recent years the chcctivcne'-- of the commercial activities 
of the consular service has been increased by the abandon- 
ment of the employment of other than Biitish subjects m 
consular duties, and bj the extension and development of 
the appointment of moie highly quahhed officers to legations, 
while more effective use of the infoi matron obtained has been 
made thiough the activities of the Overseas Tiade Department 
As the Imperial Government is charged with the selection 
and despatch of diplomats and cons^ar officers, so the 
decision as to the reception of diplomatic i epresentati\ cs 
rests with it, and it alone can issue exequaturs, empoweiing 
consulai ofhceis fiom foreign countries to caiiy on then 
duties There is, howe\ei, the important distinction that 
diplomatic agents reside only in London, and the Domimons 
or India arc not consulted regarding then reception In the 
case of consular office! s who may reside in any part of the 
Empue an exequatur oi other lecogmtion is not accorded save 
after consultation with the Doimmons or India, if the nominee 
of the foicign government is not a consul de cariieie, but a 
local resident, to whose appointment there may accordingly 
be some objection on local grounds To diplomats in the 
United Kingdom a very extensive ciiminal and ci\t1 im- 
munity IS gi anted, partly imder the common law, partly 
under a statute (7 Anne c 12) passed m consequence of the 
detention on civil process of the envoy of Russia 

The commumcation between governments by means of 
the diplomatists accredited to the Courts, may be supple- 
mented by discussions between the ministries, in which the 
Secretary of State for Foreign Afiairs normally takes part, 
and of which in any event he must be kept frilly informed 
Inevitably, however, the conduct of foreign affairs is a 
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matter m which the Prime Minister normally takes a deep 
interest, and often, as during the late war and the Premier- 
ship of Mr Lloyd George, an active part in negotiations may 
be taken by him personally An outcome of the wai was 
the holding of frequent meetings between the representatives 
of the principal allied powers, and the relegation of minor 
issues to a Council of their Ambassadors at Pans More 
normal are international conferences to discuss special issues, 
but the creation of the League of Nations has resulted in 
such conferences falhng under the sphere of the League 
operations 

Agreements with foreign powers, whether general intei- 
national conventions, or special agreements, may be signed 
by the representatives of the Crown without reserve, or 
merely ad referendum, but in all normal instances they must 
be ratified by the Crown to become binding Where delay 
would be inconvenient or dangerous, it may be agreed that 
the arrangement shall go into force pending ratification, 
but as a nile the operation of any treaty is in abeyance until 
it is ratified The authority of the Crown to make, and to 
ratify on the advice of ministers, any treaty whatever, is un- 
doubted, and by ratification the treaty attains full inter- 
national validity, and becomes binding on the Einpiic m 
international law But this principle is alfccted vitally by 
the fact that it is not possible for the Ciown by the m.iking 
of a treaty to alter the law of the land, and that, accoidingly, 
if the treaty reqmres any change in the law, as for instance, 
the reduction of customs duties, the passing of legislation 
IS essential in order to carry out the treaty obligation It 
should be noted that the assent of Parliament is not necessary 
to the validity of the treaty, as it is under many continental 
countries, and as regards the Senate in the United Stales, 
but for practical purposes the difference is not of high im- 
portance It IS further clear that, if legislation is necessary 
for any change m the law, it is desirable in even a lugher 
degree that Parhament should approve a treaty dealing with 
important political interests, and that in both cases il is 
imwise to ratify until Parliament has approved formally 
the terms embo^ed in the treaty The step has accoidiugly 
sometimes been taken, first, in the case of the treaty regulating 
the cession to Germany of Heligoland m 1890, of making the 
treaty expressly subject to Parhamentaiy approval The 
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plan has been ciiticised as an abnegation on the part of the 
executive of a responsibihty which ministers should be 
willing to assume on behalf of the Crown, but theie really 
seems no objection even m theoiy to the frank recogmtion 
by ministers that they must act subject to the approval of 
Parhament The insertion of such a clause acts as dehberate 
notice to the other party to the convention that the signature 
on behalf of the Crown binds only the Crown to endeavour 
to secure ratification, and does not mean that ratification 
will certainly be accorded 

When a treaty of any kind affects a Domimon, or India, 
it follows that ratification should not be expressed unless 
adequate provision exists for carrying it mto effect, and the 
legidature has expiessed its approval The ratification, 
however, though made on the request of the government 
aJfiected, is essentially an act of the Crown on the advice of 
the Impenal Government 


4 British Nationality atid Alienage 

British nationahty ^ is essentially bound up with the 
relation of the subject to the sovereign, and is, theiefore, 
primarily a matter for regulation by the Impenal Parhament 
Equall3’' clearly it is a matter which vitally affects the Empire 
at large, and accordingly, smce the development of the 
autonomy of the Dominions, the pnncaple has been recogmsed 
and acted on in the Impenal legislation of 1914, 1918, and 
1922, that any changes in the law of nationahty should be 
made with the concuirence of the Domimons The result 
is that there is a defimtion by Impenal act of the character 
of a natuial bom Bntish subject , anrangements exist under 
Impenal and concurrent Dominion legislation for the grant 
of naturahsation, either in the United Kingdom or overseas, 
which will be vahd throughout the Empue, and under local 
legislation naturahsation may be conferred which has merely 
validity withm the temtory under the control of the legis- 
lature All these classes of Bntish subjects are accorded 
protection in foreign countnes by Bntish diplomatic officials 
without regard to the exact quality of their Bntish nation- 
ahty In all cases it is possible that a double nationahty 

^ See A V Dicey and A B Keith, Conflict of Laws (1922), Chap 
II , 12 Geo V , c 44 , Cmd 1987 pp 21, 22 , 1988, App VI 
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may exist, aiid tlidi in tLc foiti^ii ijtatc, the nationality of 
which is incumbent on the Bntisli subject, the Bntish 
nationahty may be lefused lecogmtion as a ejiound of pro- 
tection This IS a lesult inevitable in view of the fart that 
theie is no recognised principle of intei national law regulating 
the classes of persons over which a country ma’v claim lights, 
and, in fact, nationahty in the Biitish Empno, and Uie Uiiited 
States IS founded on the doctiine of local biith, and not 
as now generally in Euiopcan countries on descent Tne 
mallei is complicated b\ the lecent adoption of tin pi.ineipl(‘ 
that descent as well as local biith should be a giound of 
obtaining British national! t5^ 

The pnmary lule is that every peison bom within the 
British Dominions is a natuipl bom Bntish subject, \\liatc\cT- 
his ancestry, insiginhcant exceptioua being cluldien of a 
diplomatic agent, or of an ahen encin3' born daiing tiu 
hostile occupation of Bntish terntoiv Biith an'vwIioK' on 
a Bntish ship confets the satiic status, but not binti Oit .i 
foieign ship if mcicly ■within Bntish teiiitonal w.itei , 
Even if bom out of the Bntish Donunions the son oi d.nighli i 
of a Bntish lather is a natuial bom Bntish sub|Of t, pioMdcd 
that his Xathci cither was bom in some jiait of tlu BuTish 
Dominions, or m a place wheie the Ciovvn ovicist-, < xija- 
terntonal jurisdiction, as in (Inna, oi was iiatui.ili-t il, oi 
became a Bntish subject b^’ leason of anm x.it lou <^>1 t< i ntot v, 
as in the case of the annexation of the Tiansvaal, oi was I'l 
the seivice of the Crown abioad ai llie tinn of tJii fluid •. 
bnth There remains the case of the child of *1 Bntish -sub- 
ject whose father was bom m a foicign countn and do<‘s 
not fall imder any of the exceptional categories enmnei d<,>tl 
Pnor to the Act of 1914, Bntish nation.ditv Wcis afioided 
by statute to the grandson of a natuial born Bntish sub]<‘( t, 
but by that act this pnvilege was wuthdiawu, s«) lluit tlu 
son of a Bntish fathei born abioad, if lumself bom abnuid. 
was an ahen flic harshness of such a jirovision was n vctilod 
by the wai where the most lemaikablo loyalty was disjilayed 
by communities of Bntisli ongui settled m foreign count nes, 
and the Act of 1922, carrying out a ii'solution of the lini« iial 
Conference of 1921, provides that the child of a Bntisli 
subject may obtain British nationahty if lus biith is regis- 
tered •within a year at a Bntish consulate, and if witlun a 
year after attaining the age of twenty -one he declares his 
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desire to retain British nationahty and at the same time 
renounces, where this is permissible under the laws of his 
coimtry of ongm, his allegiance to that country if any exists 
British nationahty may also be obtained by annexation 
of territory to the Crown, when subject to treaty arrange- 
ments persons resident on the ceded territory normally 
become British subjects ^ On marriage to a British subject 
an alien woman takes the nationality of her husband, and 
retains it even after the dissolution of the marriage by death 
or divorce Any person who is not rmder twenty-one years 
of age may obtam naturalisation at the discretion of the 
Government on satisfying certam conditions, mdudmg as a 
rule five years residence in the British domimons, the last 
year in the territory in which the apphcation is made, or 
service imder the Crown, the possession of a good character, 
knowledge of Enghsh or other official language in those 
cases where more than one is recognised, and intention to 
reside in the British dominions or serve the Crown abroad 
Mmor children may be included, at the discretion of the 
government, in the parent's certificate of naturalisation 

British nationahty, thus acqmred by naturahsation, gives 
the person acqmnng it the full status of a natural bom 
British subject throughout the Empire, but this fact does not, 
of course, prevent any part of the Empire hmitmg the rights, 
political or otherwise, of any British subject But, in addition 
to Impenal naturahsation of this sort, it is possible for any 
part of the Empire to confer a hmited naturahsation which 
•will have no effect outside the hmits of the territory m which 
it IS granted, other than securing British protection in foreign 
countries 

The loss of British nationahty follows on the now rare 
case of cession of territory, on a British subject voluntarily 
becormng naturahsed in any foreign country, and on the 
making of a declaration of ahenage, which is permitted to 
any child born in the British Domimons, but possessed of 
double nationahty, within a year after attaining the age 
of twenty-one, and to persons bom out of the British 
Domimons, but ha'ving double nationahty, at any tune 
A mmor child who obtained British nationality through the 
inclusion of his name m his parent’s certificate may sirmlarly 

* Hecent cases are those of the South African Kepubhc, the Orange 
Free State, and in 1914 Cyprus 
I. £ 
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disclaim British nationality within a >ear after attaining 
has majority A woman loses British nationality on marrying 
an ahen, but in the event of the State, of which her husband 
IS a national, being at war with the British Crown she may 
be pemutted to lesume her nationahty as Biilish, and, if a 
woman marnes a British subject and he subsequcnllj abandons 
British nationahty, she is entitled to declare her decision 
to retain that nationality For fraud oi misicprescntation 
in obtaimng a certificate of naturahsation the certificate 
may be revoked 

An ahen is granted by the Imperial Act of 19x4, re- 
enacting the legislation of 1870, full nghts of acqmsition 
apH disposal of personal property an37where, and of real 
property in the United Kingdom, but these lights do not 
extend to the possession of any municipal or pailiamentary 
franchise or to ownership of a British ship As a result of 
the war, various other disabilities, in the mmn tcmpoiaiy, 
were imposed on aliens, being subjects of States which duiing 
the war were enemies, and the general rule was hud down 
that no alien should be a member of the Civil Service 

The development of Doimmon autonomy inevitably 
raises the issue how far each Domimon has nationals of its 
own, connected with it more intimately than ordinary BiitisU 
subjects The question arose first in the case of immigration 
restriction acts, as the problem necessarily arose what Bntish 
subjects could properly be excluded In the Commonwealth 
it was ruled by the High Court that the Pailiamont had no 
power to exclude natives of Australia who had gone on tem- 
porary visits abroad, since they were in no sense imnugiants, 
and the Commonwealth power related to them only The 
principle is obviously one of equity, and has tacitly be<*n 
adopted m practice by the Dominions Canada has ex- 
photly defined, in the Immigration Act, who aie Canadian 
citizens for the purposes of laws restricting immigiation, 
and in the Canadian Nationals Dcfimtion Act, 192 x, she has 
defined Canadian nationals, for purposes connected with 
the question of ehgibihty of persons for nomination for 
membership of the Permanent Court of International Justice 
The term includes eveiy Canadian atizcai within the meaning 
of the Immigration Act , the wife of any such citizen , and 
any person bom out of Canada whose father w«is a Canadian 
national at the time of that person's birth, or would have 
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been a Canadian national if the status had then existed 
Canadian nationality may be renounced by any person bom 
out of Canada -who is a Canadian national under the act, 
and also by any peison bom in Canada if at birth or during 
his minority he became a national of the Umted Kingdom, 
oi a Domimon, as well as a Canadian national The legislation 
IS not altogether free from dif&culty, but it was made abun- 
dantly clear in the House of Commons that there is no question 
of affecting the primary position of every Canadian national 
as a Bntish subject 

The Irish Free State constitution confers citizenship, 
and with it pohtical rights, only on persons domiciled in the 
Free State who were bom there, or one of whose parents 
was bora there, or who have been domiciled for seven years ^ 
There is a vital distinction between this provision and that 
of the Canadian legislation, for Canada does not refuse 
political rights to British subjects because they have not 
attained Canadian nationality as defined in the act 

Enghsh law still refuses to accept the existence of any 
distmction in British nationahty, at any rate of a kind com- 
parable to distmct nationalities withm the Empire 

^ Th.e other two categories of persons will normally be British 
subjects, but not the last category save within the hmits of the Free 
State itself 
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CHAPTER IV 


IMPERIAL CO-OPERATION IN FOREIGN AFF VIRS ^.\D 

DEFENCE 

I Co-operatton %n Commercial Negotiations 

It was inevitable and natural that in the early da5s of 
colonial development the Imperial Government should 
mclude the British Possessions m the conventions nt. i^otiated 
for the United Kingdom, but this condition of altairs in- 
evitably ceased to be apphcable when the abandonment in 
1846 and the following years of the policy of protection 
inaugurated a fresh era in Biitish commerual policy The 
Impenal Government was not slow to lealise that the loss 
of the preference formerly enjoyed by Canada in the home 
markets was a serious matter to the young community, 
and it was thanks to extremely effective diplomacy on the 
part of Lord Elgin in Canadian interests that a recipniaty 
treaty was negotiated with the United States m 1854, under 
which Canada made rapid strides in economic, development 
The termination of that treaty, through the disco veiy by 
the Umted States that the bargain was too good a one for 
Canada, resulted m several efforts in wluch the United King- 
dom strongly supported Canadian wishes to sccuie a ficsh 
treaty , but the steps taken proved unavailing 'I he co- 
operation of Bntish diplomats and Canadian Ministers was, 
however, continued, and Sir John Macdonald playt'd a great 
part on the negotiation of the important Tieaty of Washington 
of 1871, which settled many outstanding issues, both com- 
meraal and pohtical, with the Umted States 1 he Impenal 
Government also showed itself anxious to aid ( anada 
obtaimng closer commeraal relations with Cuba, Branl, 
and Mexico, but inquines, in 1866, of these Governments 
ehated no result In 1879 a further effort was made to 
secure a speaal treaty with Spain, and Sir A Galt, as re- 
presentative of Canada, was associated, but in a subordinate 
capaaty, with the Bntish Ambassador at Madnd m the 
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negotiations, which unhappily pio\ed una\ ailing The 
attempt was renewed m 1884, when the new High Com- 
missioner for Canada, Sir Charles Tupper, attained the right 
of negotiating as a plenipotentiaiy in conjunction with the 
Biitish representative at Madrid, the understanding being 
that the actual negotiations would largely be in his hands, 
while both were to sign the convention The plan failed of 
frmtion, as Spain did not care to negotiate, but the right of 
Dominion statesmen to take part as plenipotentiaries in the 
negotiations of special conventions was recognised again m 
1887, when Sir Charles Tupper was associated with Mr J 
Chambeilain, and Sir L Sackville West, the British Mimster 
at Washington, in abortive commercial negotiations m regard 
to the fisheries A still more striking but informal episode 
took place in 1890 , the Premier of Newformdland succeeded 
in efiectmg an agreement with the Umted States Secretary 
of State, but strong exception was taken by Canada to the 
terms of the arrangements as certain to prejudice the efforts 
of Canada to secure agreement on the issue of the fisheries 
with the Umted States, and this effort at treaty negotiation 
went no further, the Imperial Government declining to con- 
vert the project mto a treaty But in 1893, Sir Charles Tupper 
was successful, with the aid of a British diplomat, in securing 
a treaty with France regarding trade with Canada 

In the meantime a movement in favour of the conclusion 
of special airangements with foreign powers on trade questions 
had been on foot in Austraha, and the whole question was 
raised prominently at a largely attended Conf ei ence at 
Ottawa in 1894 The representations of the Colomal Govern- 
ments received sympathetic consideration and the principles 
governing the matter were laid down by the Secretary of 
State for the Colomes in a despatch ^ of June 28, 1895, in 
a form which remains in substance the form at the present 
day " A foreign power,” Lord Ripon pomted out, “ can 
only be approached through Her Majesty’s representative, 
and any agreement entered into with it affecting any part 
of Her Majesty’s domimons is an agreement between Her 
Majesty and the sovereign of the foreign State , and it is to 
Her Majesty’s Government that the foreign State would 
apply in case of any question arising xmder it ” Any arrange- 
ment regarding trade relations between a Colony and a 
^ Parliamentary Paper C 7824, pp 16 ff 
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foreign power must be concluded between the Crown ond that 
State, and not between the State and the Colony, for the 
concession of the treaty power to the Colonies — as had been 
suggested in Australia as early as 1870 — ^would at once 
break up the Empire, a result which neither the United 
Kmgdom nor the Colomes desired The negotiations would 
be earned on by Her Majesty’s representative at the foieign 
Court, with the aid as a plenipotentiary or in a subordinate 
capacity of a colomal delegate The treaty would be signed 
by the plempotentianes, after the prehminary appioval of 
its terms by the Impenal and Colonial Governments, and 
would fall to be ratified by the Cro\\n 011 tht advice of 
the Impenal Government In advising the Crown that 
Government would act on the representations of the 
Colomal Government, and it would be necessary before 
ratification could take place that any alteration in local 
legislation reqinred should be carried through the legislature, 
so as to ensuie that the obhgations undertaken bv the 
Crown in the treaty were certain of immediate fulfil- 
ment At the same time the conditions on which such i.iti- 
fication must depend were mdicated No treaty could be 
approved unless any concession made to a foieign jiower 
under it were immediately extended to every foreign powei 
entitled to most favoured nation treatment m the ( olony 
under existing treaties Further, any concession so made 
must be extended unconditionally to the whole of the Biitish 
possessions, and no concession must be accepted fiom a 
foreign government, which would prejudice the mteiests of 
other parts of the Empire The fiist of these conditions 
is, of course, no addition to colonial obligations, wlule the 
other two assert the fundamental principle that the chfforent 
parts of the Empire should consider one anothei's interests 
as supenor to the advantage to be derived foi one pait by 
concessions to a foreign powei 

The decision of 1895 was accompanied by the passing of 
legislation to remove the last fetter on the freedom of legis- 
lation of the Australian Colonies in tariff matters imposed 
in 1842, and relaxed in part in 1873 There remained, how- 
ever, one difficulty respecting the freedom of the Colonies 
to enact th^ own tariffs Under the treaties of 1865 
1862 with Germany and Belgium it was impossible for the 
Colomes to accord preferential treatment to British goods 
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impoited into them, since these con\entions secured Ger- 
many and Belgium national treatment in regard to impoits 
The Liberal Government in, 1895 "was unwiUmg to risk dis- 
putes with these powers by denouncing the tieaties, and it 
was not tmtil after the subject had again been raised at the 
Colomal Conference of 1897, that steps weie taken in 1898 
to bmig the treaties to an end, and Canada was able to 
giant an effective British preference, which no foreign power 
could share Negotiations for foreign treaties in the interests 
of the Doimnion htmg fire until 1907, when Canadian Ministers 
secured a fresh contention with France to supersede that of 
1893 On the occasion of this negotiation Sir Edward Grey 
reiteiated the principles announced m 1895, subject only 
to the modification that it was not thought necessary that 
the British representative at Pans should take an active 
part in the negotiations, which were conducted direct between 
the Canadian Mimsters and the French Government The 
agreement reached, however, was signed by the Bntish 
repiesentative along wnth the Canadian Ministers under the 
authonty of full powcis issued for the purpose, and signature 
was only authonsed after careful scrutiny had satisfied the 
Impenal Government that the pnnciples of 1895 had been 
fully adhered to The change in the manner of negotiation 
was claimed, erroneously, as a great advance in the freedom 
of Domimon negotiation , m point of fact, the actual course 
adopted had been foreshadowed in the case of Sir Charles 
Tuppei’s projected negotiation with Spam in 1884, and 
had been followed in prmciple in 1893 The actual treaty 
of 1907 proved unsatisfactory to the Fiench Parhament 
and was modified by a supplementary agreement of 1909, 
concluded m the same way before it became acceptable 
Changed circumstances duiing the war rendered the treaty 
unsuitable to the existing arcumstances, and its operation 
was terminated by the wish of Canada in 1920 In 1921, 
however, a modified form of agreement was negotiated and 
signed,^ as in 1907 and 1909 The question of the propnety 
of this mode of proceduie in view of the new status of Canada, 
as a member of the League of Nations, was raised m the 
Domimon Parhament, but the Government had no hesita- 
tion m defendmg its action, and m 1922 a more comprdiensive 
arrangement was similarly negotiated, and signed by the 
' See Parhamentaxy Paper Cmd , 1514. 
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Bntish Ambassador at Pans and two Canadian 
Ministers 

It IS important to note that in the legislation which was 
passed by the Canadian Parliament in older to give effect 
to the convention of December 15, 1922, full regard was 
had to the principles which were laid down by Lord Ripon 
m 1895 as essential if the Empire were to remain a unity 
It was expressly provided that the advantages granted to 
France and to French possessions by the convention in 
matters of trade should be accorded to the United Kingdom 
m respect of its commerce with Canada for so long as the 
concessions remained m force with regaid to France and her 
possessions It was further provided that similar advantages 
should be enjoyed by the products of any British possession 
m respect of its commerce with Canada if that possession 
granted to Canada the benefit of the most fa\ ourable customs 
tariff which it might accord to any foieign state The last 
provision is not, therefore, absolute in its terms, but it « ffec- 
tively secures all that was aimed at in Lord Ripon 's conditions 
It may reasonably be assumed that the several p.irts of 
the Empire will adopt the fixed rule of the United Kingdom, 
never to discrimmate against any part of the Empire in 
favour of a foreign power The actual terms of the con- 
vention further show that care has been taken not to make 
concessions to France which would be likely, despite 
equality of treatment, to injure Bntish trade, while the 
concessions obtained from France are obviously legitimate 
In this case, of course, the special nature of the trade k nders 
this possible , in any further development of reciprocal tr.ide 
relations with the United States, which is the aim of Mr 
Mackenzie Kmg’s administration as it was that of Sir 'Wilfiid 
Launer, equahty of treatment, on geographical grounds, 
must result in an effective preference m many respects to 
the United States over the United Kingdom But that is 
rooted on natural advantages which it would be useless as 
well as idle to ignore, though for the time being American 
feelmg is opposed to reciprocity on any substantial scale 

An mterestmg mnovation,^ which caused widespread 
misimderstandmg m the Empire, took place in 1923 in 

^ For e-sact information on this treaty I am indebted to the kind- 
ness of Mr T S Ewart, K C , of Ottawa See Canada, Ilouse of 
Commons Debates, March 6 and 20. June 27, 1923 
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connection with the negotiation o£ the Convention of March 2 
for the regulation of the halibut fisheries on the Pacific coast 
of Canada and the United States The convention related 
to a matter primarily affectmg Canada only, and in the normal 
manner the negotiations \\ ere carried on by the British 
Ambassador at Washmgton aclmg in accordance with the 
wishes of the Canadian Government and mstructions from 
the Secretary of State for Foreign Affairs When the terms 
of the agreement had been finally settled a divergence of 
view appeared on the question of the mode of signature 
The ambassador proposed, in accordance with the existmg 
practice, to sign the convention for the kmg jomtly with 
the Canadian Mmister of Marme and Fisheries, but the 
Canadian Government, on the score that the matter solely 
concerned Canada and did not affect any Imperial mterest, 
asked that the signature of the agreement should be left 
to the Canadian Mmister only, and this request was eventually 
conceded by the Imperial Government The episode was 
at the time widely interpreted both m Canada and elsewhere 
m the Empire, especially in South Africa, as the first instance 
of a separate treaty concluded by a Domimon with a foreign 
power, and as reflecting a new mtemational status on the 
part of the Dommions This mterpretation, how'ever was 
wholly erroneous The treaty was not one between Canada 
and the Umted States, but between His Majesty, the Kmg 
of the Umted Kmgdom of Great Britam and Ireland and of 
the British Dommions beyond the Seas, Emperor of India, 
and the United States of America as the High Contractmg 
Powers, that is, between the British Empire and the United 
States, and its provisions were apphcable to all British 
subjects, a pomt on which stress was laid by the Umted 
States Senate when agreemg to the ratification of the con- 
vention The treaty was further one accepted after careful 
exammation by the Imperial as well as by the Canadian 
Government, and the Full Powers under which it was signed 
were issued by the Imperial Government, with which also 
lay the sole right to advise ratification, when desired by the 
Canadian Government The omission of the association of 
the ambassador m the signature of the treaty was an inno- 
vation, but obviously not one of substance , moreover it 
was entirely m accordance with the arrangement already 
agreed upon m 1920 for the representation of the Domimon 
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at Washington by a Minister Plenipotentiary duly accredited 
by the Crown to the United States Such a ministei, it 
must be assumed, while receivmg his mstructions direct from 
the Dommion Government, would keep the Sccictary of 
State for Foreign Affairs fully mformed of any pioposed 
negotiations, and no treaty would be signed without the 
assent of the Imperial Government, as representing the 
mterests of the United Kmgdom and the rest of the Empire, 
and as entitled to secure that nothmg should be done injurious 
to non-Canadian mterests without a prior opportunity for 
discussion Any other mode of procedure must, it is cleai, 
result primarily m placing the Imperial Government in the 
difficult position of having to decide whether or not to ratify 
an objectionable arrangement, and ultimately in dissolving 
the bonds which mamtain Imperial umty, a step for which 
Canada is doubtless not yet prepared 

There is, it may be added, a somewhat analogous situa- 
tion to that of Canada and the United States in thf- shajK* ol 
the relations between the Union of South Africa .ind 
Mozambique * Specially close commercial and industrial 
relations have long existed between the Transva.i! and 
Delagoa Bay, a very large proportion of labour for the mines 
having been reermted from Portuguese territory, while the 
Transvaal m return so directed its policy as to favoui the 
export of its products through that port, in lien of the poits 
of the Cape or Natal After the grant of responsible govt iii- 
ment to the Transvaal a convention was ai ranged in 1909 
between the Transvaal and Mozambique, the terms being 
settled direct by the local governments, but with the authority 
and approval of the Imperial and Portuguese ('Tovernmi'nts 
In 1922-23 local negotiations resulted in the agie(*inent to 
terminate the major portion of the Convention, leaving in 
force, pendmg the conclusion of a new convention, only fhe 
labour provisions contamed in Part I The arrang<*ment 
was signed for the Union at Lisbon by the British rejnesen- 
tative there, imder authority from the Imperial Government 
given at the request of the Union Government. As the 
mterests of Mozambique and the Union by no means coin- 
cide, the British Government is indirectly concerned in what 
pnma facte is a matter merely of local importance, since the 

*^See South Africa House of Assembly Debates, I'ctiruary 26, 
March 13, 1923 , Senate, March xg, X923 
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alliance between Portugal and Britain is not merely of old 
standing, but Anglo-Portuguese relations generally are of 
Imperial, and not merely South Africa mterest The sugges- 
tion, therefore, put forward m South Africa that the matter 
is one exclusively affectmg the Umon is erroneous, although 
the mterest of the Union is predommant There is, it is 
clear, every grotmd for co-operation between the governments, 
smce, naturally, the mfluence of the Imperial Government 
on the Portuguese Government is much more immediate and 
direct than that of the Union Government 

There are, in point of fact, inconveniences m proceeding 
m any less formal manner which were seen in Canada m 
1910-11 In the former year informal negotiations between 
Canadian officials and the German Consul General resulted 
in Germany deciding to abandon the tariff differentiation 
against Canada, which she had enforced in retaliation for 
the denunciation of the Treaty of 1865, in order to permit 
of the British preference given by Canada The hostihty 
of Germany had evoked Canadian retaliation in the shape 
of a surtax on German imports , under the new imder- 
standmg whidi was qmte informal, this was dropped, while 
Geimany admitted Canadian goods on the same terms as 
those accorded to Bntish goods generally The success of 
tins arrangement led to informal negotiations resultmg in 
concessions to Italy, Belgium, and HoUand, and to the far 
more important effort to secure a reciprocity arrangement 
with the Umted States This resulted m the signature of 
an agreement m 1911, whicdi was to bo earned out by legis- 
lation on either side, but was not to be treated as a diplomatic 
engagement, thus obviatmg the intervention, on the one 
hand, of the treaty nghts of the Umted States Senate, and 
on the other hand, of the control of the Impenal Government 
Although Canadian Mimsters had endeavoured to observe 
faithfully the substance of the rules laid down in 1895 and 
1907, it was doubtful whether the treaty might not result 
m the Umted States acqmrmg an tmdue pohtical mfluence 
in Canada , the bill to give effect to the arrangement was 
successfully obstructed in the House of Commons, and 
ultimately the Premier dissolved Parhament, to be decisively 
defeated, largely owing to the feelmg that the interests of 
the Empire as a whole had been msufficiaatly considered, a 
position which could hardly have arisen, had the agreement 
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taken the shape of a formal tieaty, which would only have 
been conclud^ after the Impenal Government had had the 
opportumty of making lepresentations to Canadian Mimsters, 
as to the possible pohtical and economic disadvantages of so 
extended a measure of reciproaty with a foreign powei 
The principle, indeed, seems clear that in these negotia- 
tions with foreign powers the Empire should exert its full 
strength to secure results which will produce the maximum 
advantage to all The pohcy of the Impenal Government 
has long been dominated by this conception , by 1880 it 
had been recognised that it was wrong to include the Colonies 
in treaties without attaining their consent, and in 1882, in 
a treaty with Montenegro, there appeared for the first time a 
clause which gave the self-goveimng Colonies the option of 
adhenng The rule has since been extended to cover all the 
dependencies of the Crown if possible, and since 1899 the 
nght has been asked of terminating the treaties separately 
for any of the self-govormng Colomes or dependencies without 
impairing its geneial validity Moreover, as the result of 
discussions at the Colonial Conferences of 1902 and 1907 
and the Impenal Conference of 191X, freedom from the 
obligation of treaties, formerly negotiated -without including 
the power of -withdrawal for the Dominions, has been almost 
completely secured by patient negotiation with the powers 
concerned, or, in the case of Austria-Hungar-v, through the 
lapse of the obnoxious treaty as the outcome of the wai 
Further, it is now the estabhshed piactKc in n<‘gotiatmg 
general treaties to invite the suggestions of tlie Dominions 
and India, so that any special inteicsts of those terntoiies 
may, if possible, be secured, as m the case of the Anglo- 
Portuguese commercial convention The Imperial Govern- 
ment thus fully recognises its obligation not to ignore 
Donumon wishes m its negotiations, and thus deseivcs 
similar consideration from Domimon negotiators 


2 Co-operation tn Political Affairs 

From the earliest penod of responsible government 
the Impenal Government recognised the necessity and 
propnety of taking no step m regard to issues afiectmg the 
Colomes without fuU consultation with the governments 
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of the temtones concerned Soon after the grant of responsi- 
ble government to Newfoundland, a formal assurance was 
conveyed to the mimslry that no change in the treaty burdens 
affecting Newfoundland, in relation either to Fiance or to 
the United States, would be agreed to without the discussion 
of the issues with the colomal adimmstration, and an elaborate 
interchange of views between Canada and the Umted Kmg- 
dom took place during the period of troubled relations, which 
followed on the refusal of the Umted States to continue the 
pohcy of reciprocity, and the revival in an acute form of 
the controversy over American fishery rights on the Canadian 
coast, comphcated by the resentment felt in the United 
States towards the British attitude in the war of secession, 
the Alabama claims, and Canadian counter-claims in respect 
of the Fenian invasion of Canada from American territory 
The difficulty of envisagmg such issues from a broad point 
of view IS revealed by the complaints made by Sir John 
Macdonald, who represented Canada in the negotiation of 
the Treaty of Washington, of the failure of his Bntish col- 
leagues to press Canadian interests The British delegates 
realised very keenly the strength of anti-Bntish feehng in 
the United States, and the complete inabihty of the Umted 
Kmgdom to give effective aid to the Dominion m the e'vent 
of hostilities Moreover, if they were imable to press Canadian 
Intel ests as far as Sir John Macdonald desired, they effected 
a settlement of the fisheries question which the Umted 
States thought very disadvantageous to herself, and they 
consented to a settlement of the “ Alabama ” episode, which 
was certain to involve Britain in heavy payments, and whicdi 
went far beyond the code then recognised at mtemational 
law 

Nor can the Umted Klmgdom justly be blamed for the 
loss to Germany of South-West Africa m 1884, for the prune 
responsibihty for a misfortune — since happily remedied — 
lay with the dilatormess of the Government of the Cape of 
Good Hope, which refused imtil too late to give the assurance 
as to expenses of administration, which the Imperial Govern- 
ment very naturally made the condition of consent to annexa- 
tion The almost contemporaneous dispute with Queensland, 
over the attempt of the former in 1883 to annex the i^and 
of New Guinea, reveals the impossibihty of expectmg a 
colomal government, remote from Europe, to appreciate the 
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gravity of the breach with France over the occupation of 
Egypt, and the determined efforts of Germany to secure 
a colonial empire, which rendered insistence on the whole 
extent of the colomal demands out of the question ^ Equally 
un]ust, if natural, were the reproaches addiessed by Mr 
Seddon to Mr Chamberlain m 1899, when the cession ot 
Entish claims in respect of Samoa was cnfoiced by Germany 
through the medium of a menace of hostihty if her demands 
were not conceded, at the moment when the British forces 
in South Africa had suffered a senes of disasters equally 
unexpected and humihating Similarly the representations 
of Australia and New Zealand, at the Colonial Conference of 
1907, in regard to the failure of Bntam to secure full 
sovereignty ovei the New Hebndes, ignoicd the fact that 
Bntam never had the means suffiaent for wholesale acquisi- 
tions of temtory, and that her failures are far less note- 
worthy than her successes in secunng lands Newfoundland 
at the same Conference protested vehemently against the 
conduct of the negotiations with the United States regarding 
the nghts of Amencan fishermen m the Newfoundland 
fishenes, and refused absolutely to accept the proposals of 
the Impenal Government for a modus vtvendi pending the 
reference of the dispute to arbitration It became, there- 
fore, necessary for the Impenal Government to proceed to 
the extreme step of suspending the operation of Newfound- 
land legislation against Amencaa nghts or protended nghts, 
by the issue of an Order m Council under an Impenal Act 
of 1819, passed in order to empower the carrying out of the 
Treaty of 1818 with the United States, under wliidi extensive 
nghts in Newfoundland were conceded It is significant of 
the unwisdom of the Newfoundland attitude that none of 
the other Domimons supported the attitude of that govern- 
ment By the prudent decision of the Impenal Government 
a grave state of fnction with the Umted States was obviated, 
and the reference of the question to arbitiation resulted in 
a settlement advantageous for Newfoundland On the 
other hand, persistence in the Newfoundland policy of 
seekmg to enforce her authority on American vessels in 
the Newfoundland fishery must have meant a senous rupture 
with the United States, all the more inexcusable smee there 
was agreement to refer the question to arbitration, and it 
*Cf Keith, Belgian Congo and the Berlin Act (1919) 
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was obviously essential to come to a reasonable compioimse 
for the period pending the decision of the aibilral court 
While there has nevei been any doubt as to the necessity 
of consulting the Dominions on matters specially affecting 
their inteiests, the idea of takmg those governments mto 
the councils of the Empire on geneial political questions is 
of qmte modem growth It was natural enough that this 
shoTild be so The colomsts in the earlj^ period of the develop- 
ment of the tern tones weie most anxious to be free fiom any 
connection with high pohcy which they could not hope 
senously to modify This spint found its fullest expression 
m the proposal emanating from a Ro>al Commission m 
Victona in 1870, which suggested that the Colonies should 
be given the power of making treaties so as to be able to 
arrange their own commercial relations, and be secured by 
international negotiations the status of neutrahty, while 
remaining under the British Crown The idea was prompted 
m part by the fact that the case of the neutiahty of Belgium 
was held to encourage behef m the inviolabihty of such 
neutrality in war , it proved far from acceptable generally 
in Austria and nothing came of it But the spint of aloof- 
ness to foreign affairs, not immediately aftecting the Colomes, 
remained It showed itself m the failme to reahse the 
complexity of international relations, evinced in the impatient 
denunciations of every action of the Impenal Government, 
which did not accord precisely vnth colonial inteiests In 
more mature judgments, such as that of Sir Wilfiid Launer, 
it took the form of resolute insistence on the attainment of 
autonomy m all internal affairs and ngoious abstention 
from any general interference in foreign relations, an attitude 
which he manifested consistently at the Colomal Conferences 
of 1897, and 1902 The position was not unnatural, for Mx 
Chamberlain’s efforts at these meetings were rather con- 
centrated on the necessity of the rendenng of support by 
the Colonies to the Impenal Government m arranging for 
Empire defence, the burden of whidi he consideied too great 
for the Umted Kingdom to bear alone, than on the possibihty 
of secunng the Colomes an effective voice in foreign affairs 
The two positions were each natural and defensible , Mr 
Chamberlain, m effect, contended that it was not just that 
the Umted Kmgdom should alone defray the cost of defence 
of the Empire, a proposition not in itself answerable , Sir 
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W Launer met the demand by the arguments, first that it 
was impossible to expect the Colomes to accept taxation for 
defence other than local, when over foreign policy in general 
they neither had, nor could effectively be given, any real 
control, smce, even if federation were practicable, the voices 
of the Colomes would be over-ndden by weight of numbers , 
second, that the resources of Canada were far bettei expended, 
even from the point of view of Imperial defence on building 
up the Dominion, and eqmpping it with its great trans- 
continental railways 

The passage of time, bringing with it growth of population, 
gi eater accumulated wealth, increase of communications, 
and a higher standard of education in political issues, re- 
sulted in the appearance of a demand in the Dominions for 
a share in Imperial pohey This was voiced insistently at 
the Imperial Conference of 1911 by the Commonwealth of 
Austraha, where much feehng had been excited by the con- 
clusion of the Declaration of London as the result of the 
labours of a Conference summoned under a decision of the 
Hague Conference of 1907 It is significant of the change of 
attitude that the Dominions had shown no inteiost in the 
Hague Conference of 1907, and that it was the propaganda 
in the Umted Ehngdom against what was asserted to be a 
dangerous surrender of sea power by the Declaration that 
raised fears m the Commonwealth regarding the position 
of her trade and general security in any future war The 
Imperial Government made no attempt to justify the policy 
of not consulting the Domimons in these matters , it pointed 
out that, m faihng to do so, it had simply followed precedent, 
and suggested the creation of a new rule for the future, under 
whidi the Dominions should be consulted when prep.irations 
were bemg made to issue instructions to the Bnlish delegates 
at future Hague Conferences, and that, when draft conventions 
had been provisionally agreed to at these Conferences, they 
should be circulated to the Dominions for any observations 
these governments might desire to offer before final signature. 
The same procedure, when time and opportunity and subject 
matter permitted, was to be followed as regards other con- 
ventions affecting Dominion mterests It is, however, 
important to note that Sir W Launer expressly dissented 
from any attempt to make it a rule that the Domimons 
must be consulted on mtemational issues not immediately 
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affecting them, on the broad giound that, if such consultation 
took place, the Dominions became involved in the necessity 
of supporting the action decided upon, at any rate if they 
concurred m it 

The change of government which took place in Canada 
at the close of 1911 resulted in a fresh effort to promote 
Impel lal co-operation in foreign affairs Contemporaneously 
with the Imperial Conference of 1911, a meeting of Domimon 
Ministers had taken place at the Committee of Imperial 
Defence at which Sir E Grey made a full disclosare of the 
situation of European politics, with special reference to the 
growmg danger of friction between Germany and France, 
and the meeting m view of the European situation decided 
unammously to support the renewal of the alhance with 
Japan, which on its merits was not popular in Australia or 
Canada The same information then accorded to Sir W 
Launer had now to be gi\en to his successor, Mr Borden, 
and, as the outcome of discussions with him, the Imperial 
Government suggested to the Dominions that each should 
be lepiesented in London by a resident mimster of the 
Domimon Cabinet, who would attend meetings of the Com- 
nuttee of Imperial Defence, when matters mteiesting the 
Dominions w^ere under consideiation, and should be in free 
and full commumcation with British Ministers, so as to be 
kept properly informed on all matters of British and 
foreign policy, although, of course, the final control of such 
policy must rest with the Impenal Cabinet The proposal 
was intended at once to strengthen the preparations of the 
Empire for defence, and to secure that, while the Domimons 
could not control foreign pohey, every important step 
should be taken with their knowledge, so that any representa- 
tions, which they deemed it desirable to make, could be 
bi ought effectively by an ofScer of cabinet rank before the 
Impenal Government The suggestion, howevei, was coldly 
received in the Dominions generally, being treated as pie- 
mature, and it was not until 1914 that even Canada earned 
it into effect to the extent of appointing a Cabinet Mimster 
to act as High Commissioner, m heu of hlhng that office 
on a puiely official basis 

It is characteiistic of the general tendency m the Domimons 
and the Umted Kmgdom ahke during this penod that a 
formal suggestion of Impenal Federation, put forward by 

LE G 
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Sir Joseph Ward at the Impenal Conference of 1911, received 
scant shift from the Confeience, though it is fair to say that 
the scheme was presented to the Conference in an unexpected 
form, and that both its presentation and discussion showed 
evidence of insufficient preparation or appreciation of the 
issues mvolved It was made clear, howevei, by all the 
Domimons save New Zealand, that no suriender of their 
autonomy was possible even for the sake of securing a formal, 
as opposed to a real, voice in detenmning foreign pohcy 
The state of feeling during the early yeais of colonial 
existence, and the material conditions prevailing, lendered 
any idea of preparation for co-operation in Imperial defence 
out of the question On the contrary, Impenal foices were 
for a time maintained in order to protect the Colonics fiom 
internal nsks, arising from local elements of danger as well 
as from external attack The difficulty of such an aiiange- 
ment became early obvious in New Zealand, where the 
Maons were formidable antagonists of the joung Colony 
There was disagreement between the officei commanding 
the forces and the local governments as to the plan ot cam- 
paign and the measures to be adopted , the Impenal Gcnein- 
ment did not concur in the views of Ministers, and pointed 
out that It was impossible for them to accept the position 
that the Impenal Exchequer was to defray the cost of, and 
the War Office to provide, troops to be used at the sole 
discretion of the local government The loctil govt*inm<‘nt 
naturally enough could not see its way to homologate its 
native pohcy with the views of the Impenal Government, 
with the mevitable result of the recall of the Impcn<il fon es, 
leaving New Zealand to provide for its local defence The 
Impenal Government, however, acting in accoi dance with 
a resolution of the House of Commons of 186*5, raised in all 
cases the question of payment by the local government for 
troops provided in instances where local defence tilone was 
likely to fall to their lot , the Colonies, both on financial and 
general pohtical grounds, realised that it was unwise to 
retain troops on the condition of pa3ment, and the Imperial 
troops were rapidly withdrawn, bemg left only in stations 
of Impenal as opposed to local consequence, at Halifax and 
Esquimalt, in Canada, and in South Africa, where there was 
not only need for a naval base, but the Impenal Government 
was responsible for peace and order in large native areas 
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Thus it resulted that, \vhile Impeiial troops weie available 
m 1870 for the suppression of the Red River rebellion, in 
1885 the troubles in the noith-west were dealt with by 
Canadian forces only 

In these circumstances it was not to be expected that 
regular nuhtaiy aid from the Colonies to the Empire should 
be arranged for, though Canadian voyageurs served on the 
expedition up the Nile during the abortive attempt to meet 
the Dervish advance in the Soudan, and New South Wales 
sent a contmgent The need of the Empire m the South 
Afncan Wax, however, resulted in large bodies of volunteers 
from Austraha, New Zealand, and Canada, where the govern- 
ments assumed responsibihty for arrangements for raismg 
the men, and of course, the Cape and Natal local forces and 
volunteers lent their aid to their own defence against attack 
from the Boer repubhcs and rebelhon within their boundaries 
The experience thus gamed showed many mconvemences 
ftom the pomt of view of efhciency m improvismg co- 
operation between the Imperial and local forces, but both 
at the Colomal Conferences of 1902 and 1907 it was recog- 
msed to be impossible to devise any system securing mihtary 
aid to the Imperial forces m the event of a war As the 
outcome of the latter Conference, however, an Imperial 
General Staff was organised at the War Office early m 1909 , 
its position and functions were considered fuUy at the Naval 
and Mihtary Conference of 1909, and the Imperial Confeience 
of 1911 It was recogmsed that there could be no idea of 
subordinating in any way Domimon forces to Imperial 
control, but that there was much to be gained by standardsing 
mihtary matters, as far as possible, m respect of formation 
of units, patterns of weapons, traimng, and methods of 
transport, so that, while each Domimon force would be 
perfectly autonomous, it would be possible effectiv^y to 
merge the whole, if m the event of war the Domimons so 
desired, mto a homogeneous Imperial army To effect this 
end the attachment of Dominion officers to the Imperial 
General Staff in the Umted ICmgdom, and the loan of British 
officers to the Domimons, with a view to the estabhs hm en t 
there of branches of the Imperial General Staff, charged 
with the duty of correspondmg with that body m order to 
concert plans of Impeiial defence During the Conference 
of 1911 the importance of the Committee of Imperial Defence 
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was emphasised This body, created thiough the interest 
of Mr Balfour as Piime Minister, primarily to consider 
defence matters in the Umted Ivingdom from a broader 
pomt of view than the War Office or the Admiralty, was 
shown to be admirably smted as a moans by which represen- 
tatives of the Domimons could discuss with the Imperial 
Government matters of general importance of defence, and 
the suggestion was made that in each Domimon a Defence 
Committee should be set up charged -with the duty of con- 
sidering the defence of the Dominion as a whole, and in 
relation to Imperial defence Though httle use was actually 
made of the arrangement under which a Dominion i cpi esenta- 
tive was to be invited to a meeting when matters altecting 
Dominion defence were concerned, the C ommittce and the 
Overseas Defence Committee woikmg under its aegis con- 
centrated its attention on defence problems, and pioduced 
a valuable “ Wai Book,” containing detailed airangcments 
to be acted on in the event of war, which was adopted by 
Canada as a model for a similar production for use in that 
Domimon 

The question of naval defence from the outset had a more 
Imperial aspect, since the pnmaiy function of the British 
navy was to defend the Biitish possessions against the possi- 
bihty of attack, and any contribution to local <hTence was 
of immediate concern as aiding in reducing the burdens 
imposed on the navy As early as 1865 an lnipen.il Act ^ 
authorised the maintenance by the Colonies of local foic<*s 
for coast and haibour defence, and some small use was 
made of its provisions in Australia A nioie impoitant 
step was taken in 1887 when, as the outcome of the (.olom«il 
Conference of that year, an agreement was made under 
which a stronger squadron was placed on the Austiahisiau 
station on consideration of a contiibution of ;£^i20,ooo a year 
to the extra cost involved beyond what was deemed desirable 
on Impenal groimds Ihe agreement w.is lenewed and 
extended at the Conference of 1902, the contributions being 
increased to ^200,000 for the Commonwealth, which had 
now succeeded to the obligations of the foimtT tolomes, and 
3£^40 ,ooo by New Zealand But Australian feeling naturally 
enough resented the payment of cliarges without control, 
and Mr Deakin adumbrated a sclieme under which the 

^28 Sc zg Vict , c 14 
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subsidy should be dropped and Austieha undeitake the 
maintenance of a local flotilla for her own defence, a scheme 
which was regarded coldly by the iVdmiialty on the score 
of ineflectiveness in war and inconvemence in peace through 
division of control The Euiopean ciisis, w'hich was the 
subject of anxious speeches by IMimsters m the House of 
Commons in 1909, resulted m the offer by New Zealand to 
present one or, if need be, two Dreadnoughts to the Empire,' 
and this was followed by offers of action by the States of 
New South Wales and Victoria, if the Commonwealth, then 
under the Labour Government of Mr Fisher, should fail to 
act The Commonwealth Government, however, proposed 
to estabhsh a local navy, under its control in peace, but 
falling automatically under Imperial control in time of war 
A coalition between its opponents, the parties of Mr Deakm 
and Mr George Reid, ejected it from office and procured the 
offer of a Dreadnought The whole subject was discussed 
at a Mihtary and Naval Conference at London, with the 
result that a scheme was evolved for the creation of a Pacific 
fleet of three umts. East Indies, Chma, and Australian, the 
last to be supplied and controlled by Austraha, the first by 
the British Admiralty, which w^as also to control the China 
unit, though the New Zealand contribution was to be employed 
m providing part of the fleet It was also agreed that Canada 
should make a beginning of fleet construction, on tlie same 
principle as Australia The case of South Africa, where the 
Cape and Natal were making monetary contiibutions of 
£85,000 a >ear, was allowed to stand over in view of the 
foimation of the Union 

There remamed to be settled the dehcate question of 
harmonising the existence of independent Australian and 
Canadian units with the international imity of the Empire, 
and the necessity foi co-operation in time of war This 
issue was adjust^ at the Imperial Conference of 1911 It 
was agieed that in time of peace Dominion forces should 
be under the sole control of the Dommion Governments, 
but care was to be taken to secme similarity of trainmg and 
discipline wnth the Impeiial navy Defimte areas were 
marked out as the Canadian and Austiahan stations withm 
whose hmits the movements of the fleets would normally 
be confined If any foreign ports weie to be visited, the 
* This took matenal shape m H M S New Zealand 
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concunence _of the Imperial Government must be first 
obtained, so” that the necessaiy diplomatic notification of 
the intended visit could be given to the foreign powci con- 
cerned While at a foreign port a report of the ship's pio- 
ceedmgs was to be forwarded to the Commandci-in-Chief 
on the station, or the Admiralty, and an5^ mstiuclions as to 
mtemational relations given by the Impciial Go\ernment 
were to be obeyed, the Dominion Government also bung 
informed Arrangements might be made for joint c\eiciscs 
with the Imperial fleet, the sonioi officei taking command 
of the whole fleet, but not inteifuing sa\c when neccssaiy 
in matters of internal economy The ofhccis of the \aiious 
fleets were to be ranked by seniority, and the necessary per- 
sonnel to start the new fleets was to be pio\ided by the 
Admiralty, which would also affoid facilities foi tiaining 
In time of war it was contemplated that the Doimnion fleets 
would fall under complete Imperial contiol 

Australia peisevered in the projected fleet ciiation, 
and New Zealand, after the oveithiow of the Liberal < io\ cin- 
ment in 1912, decided to aim at a local flotilla, wink' con- 
senting that the Admiralty should letam in liuiojx-an w^iteis 
the vessel presented by her as the outcome of the (amfcience 
of 1909, in view of the menacing position of Euiopean jxihtics 
In Canada a legal foundation foi the ci cation of a sc j),uate 
fleet was made in 1910, but httlo progiess was made with 
the project even after the doubt winch soon prestufed if self 
as to the power of the Domimon Parliameuf to ugulato 
events taking place beyond its tern tonal wateis was solved 
by the Naval Disciphne (Domimon Naval Forces) Act, 1911, 
of the Imperial Parhament The change of goveinnwnt 
and the impression of the senousness of tJie naval position 
made upon Mr Borden on his visit in 1912 to Icngl.ind, 
resulted in his makmg instead proposals of an imnuchato 
grant of thirty-five milhon dolUis to the Bntish Government 
for the construction of Dicadnoughts, a jnojjosal frustiatc'd 
by the refusal of the Senate, on which tlu* Ltbeials had a 
majority, to accept the act pioposed foi this purpose I he 
Dominion Government, for its part, was not propart'd to 
proceed with a local fleet, so that no piogn-ss m this ngar<l 
was made before the war 
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The decision of the Impeiial Goveinment to entei upon 
the wax was tahen on its own responsibihly under circum- 
stances of so pressing a nature as to render consultation with 
the Dominions impossible ^ But the Domimon Governments 
had, before war was seen to be inevitable, mtimated their 
recogmtion of the piobable conflict and their loyal deter- 
mination to aftord full support of the Empire , indeed m 
Australia, at least, there was some popular feehng of doubt 
lest the Imperial Government would fail to realise the necessity 
of resistmg aggression Moreover, once the die was cast, 
the Doirumons hastened to express their readiness to afford 
aid It was, in fact, ob\ lous that with constitutional relations 
such as they were, it was impossible to find any fault with 
the attitude of the Imperial Government whose scheme of 
1913, foi the appointment of resident mimsters, if accepted, 
would ha\c secured the Dominions both fuller and earher 
touch with the developments of the Euiopean situation, 
without fundamentally altering the position of the 
Dominions 

The extraordinary danger to the Empire revealed by 
the strength of the German attack m Europe, supplemented 
by the decision of Turkey to effect the overthrow of British 
power in the east, led to remarkable sacnfices by the 
Dominions Their naval forces, of value and importance in 
the case of Austraha, were placed immediately under the 
contiol of the Admiralty, and steps were promptly taken to 
raise large bodies of tioops to serve under the command of 
the Biitish Commanders m the field It was early recogmsed 
that any attempt to assert mdependent control of these 
forces would be fatal to effective action, and the disadvantages 
in war of divergences from the standard mihtary eqmpment 
of the British army were revealed m the defects of the Ross 
nfle, which had been adopted m Canada as the service weapon 
On the other hand, as the numbers of the Dommion troops 
grew, due lecogmtion was accorded to their national character , 
the Canadian forces, when they achieved the dimensions of 
an army corps, were retained in that formation, and their 
commander was a Canadian officer, whose opinion weighed 

1 See Keith, War Government oj the Dominions (1921) 
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admittedly moie senously with the Biitisli Commandei-xn- 
Chief than did that of the average coips commander on the 
score of the nationality of his forces Ihe Canadian Govern- 
ment also felt itself entitled to intcivene against a use of 
the troops deemed inadvisable, as when the idea was mooted 
of sending to Italy reinforcements amounting to less than 
a corps, a step which, applied to the Canadians, would have 
broken up their homogeneity Similaily, wmile the Austra- 
lian troops were under the control of Biitish commanders, 
their immediate leaders were Australian ofliceis, and m most 
matters of internal economy they wcie fice to act as they 
thought best The result of tlus measure of autonomy 
within the British forces as a whole was unrjuestionably 
satisfactory in producing more eflecti\e rt suits than any 
effort to secure more uniformity could ha\e been 

The services of the Domimon troops h.id th<* special \ alue 
in the later penod of the wai that the nun won* almost 
wholly volunteers, it is true that in 191O Zealand, 

and in the following ycais Canada, and Ncwfoundl.md atlopted 
compulsory service as was done in the 'Lnitnl Kingdom, 
excluding Ireland, in 191b, but veiy litth* w.is tiune bj- 
Canada to make conscription cifcctive unt'l the Jimistice 
was almost at hand In the Commonwc*<.tllh the i)oljtical 
blunder was made of submitting the question of conqjulsoiy 
seivice to a referendum, which twice failed to elicit a favour- 
able response The icsult was piacticallj. nuvitable, since 
the electorate included a large numbe*r of wonu n wlio could 
hardly be expected to use to the* <l3lhcu]t and invidious 
position of imposing by their votes s<iciilicts on nun fioin 
which they themselves would be exempt, while bitterness 
on political issues between the condition g/ivtrnnunt, fonned 
to carry on during the war, and the Laboui I'aity kd to 
many supporters of the latter voting <igainst thi* pioposals, 
rather because they sought thus to tnib.inass tht atlmmistia- 
tion than because of any conviction against the pimniik* 
of conscnption In South Afiica conscuption was, of 
course, rendered impossible by the acute division of feeling 
between the Enghsh speaking population an<l a seition of 
the Dutch, which led to a rebellion imme*fb.ili*ly aftti the 
Union Government had deaded, m dt fen nee to the* sug- 
gestion of the Imperial Government, to invade Geinian 
South-West Afnca The rebellion was put down, not without 
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considerable difbcultj '•nd loss of life, bj the exeitions 
of General Botha, largeh’- Wxth tlie support of ttie lojal 
Dutch population, and the collapse of the insurrection was 
followed by a bnlhant campaign to 1 educe German South- 
West Africa Both -volunteers and a General -were lent by 
the Union foi operations in East Africa, wlule the German 
possessions in the Pacific w ere reduced by mihtary expeditions 
from the Commonwealth and New Zc^and under the pro- 
tection of the Austrahan fleet umt, winch had been handed 
over to Admiralty control 

It was, of course, inevitable that the bulk of the burden 
of the war, both in expenditure of monej and in men, should 
fall on the United Kingdom as most immediately and -vitally 
concerned in success, and the Domimon Governments con- 
curred readily in the opiiuon of the Imperial Government, 
expressed early in the course of hostihties, that the Imperial 
Conference meeting, which would noimally have fallen in 
1915, should be postponed, an assuiance being gi-i en that it 
was the intention to consult the Domimon Governments, 
preferably personally, before any peace settlement was 
arrived at They consented also that any tern tonal acqmsi- 
tions made by tiieir forces dm mg hostilities should be held 
at the disposal of the Empire in the event of peace The 
prolongation of the war, howe\er, made it obvious that 
consultation was essential, and the fall of Mr Asqmth’s 
administration was immediately followed by the issue of an 
invitation to the Dominions and to India to be represented 
at discussions wnth the Impeiial Government regarding the 
conduct of the war and the possible teims of peace These 
meetings in 1917, and 1918, weie organised in two forms, 
one set, styled the Impenal War Cabinet, meeting under 
the Chairmanship of the Impenal Pnme Mimster, dealt 
with the fundamental questions of the war , the other, 
presided over by the Secretary of State for the Colonies, 
concerned itself -with minor war issues and such matteis not 
immediately concerning the war as reqmred discussion even 
dunng hostihties , the proceedings of the former body were 
secret, those of the latter had laigely the same character 
Great importance attached to the position of India which, 
on the score that it did not enjoy responsible government, 
was excluded, somewhat unwisely, fiom the Imperial Con- 
ference of 1911 , realisation of the great importance of the 
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resources of India for war pm poses resulted in the c'^tonsion 
to her of an invitation to be represented not only by tiic 
Secietary of State, but also by representatives of the Indian 
Government and the Native States 

The Imperial Wai Cabinet was doubtless m a sense 
misnamed, for it was, if a Cabinet at all, only one in the 
apphed signification of a Cabinet of governments, as it was 
styled by Sir R Borden Unhke a tine Cabinet, as under- 
stood in the British Empire, it owed no common itsponsi- 
bdity, but consisted of members who represented and wcie 
answerable for their actions to different Parliaments Iheie 
was, and could be, no Piime Ministei to act as head , the 
British Pienuer presided only as primus inter pares, by the 
courtesy due to the greatest paitner in the Em})ue It w,is 
impossible to take majority decisions , whatcvei the views 
of the greater pait of those present might be, each govern- 
ment remained unfettered, if it disagieed with the lonimon 
purpose adopted by the lesl of the Conference The ^V^a^ 
Cabinet had no executive officers to carry out its irsolutions, 
even when they were unanimous, each govcrnnitnl had 1(> 
give Its own oiders To say, therefore, that an <*xcfuti\o foi 
the Empire, even in war only, had been cu'atcd is onoiif'oiis 
But there was a very real value in the device , the Domumjns 
had wilhngly handed over to the Imperial Govcinmcnt 
control of their military and naval foices, aiul it was all to 
the good that the whole Empne sliould meet in Couik il to 
discuss the aims for which these forces were being employed, 
and the uses to which they were being put. in the last 
resort, of course, the decision lay with the Jmjierial Govern- 
ment, but that Government had every reason to secuie that 
Its policy won the hearty appioval of tlie othoi j >01 1 10ns of 
the Empire Nor can it bo seriously doubted that the 
Dominion representatives, speaking in a position of absolute 
freedom, possessed far gi eater influence th.ui they tonid 
ever have exerted merely as minoiity members of a fcdeial 
legislature or executive 

The co-operation thus attained was continued in 19x9 
m the shape of the British Empiic Peace I^ih'gation taken 

-r refutes Mr A loshcr’s arwunu nl (IA0 

^mes, Jan 31. 1916), that the existing position gives the « lector m 
l^gdom more power in foreign affairs than a Ilonimion 
Pr^e Minister See Mr iluglics's declaration, Common 
Ueomss, 1923, p 1779 
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as a whole The sepaiate representation, seemed to the 
Dominions and to India, in just recognition of their vast 
services to the cause of hberty tliroughout the world, was 
doubtless less important in practice than the opportumty 
afforded to them to discuss British pohey, and to secure 
that it should be determined in such a sense as would best 
meet Dominion and Indian needs, for India had a special 
interest in modifying the terms offered to Turkey, in view 
of the strong pro-Turkish feehngs of her Moslem population, 
whose rehgious convictions outweighed their sense of the 
treachery of Turkey to the allies, and the appalhng losses 
inflicted on them by her action in preventing effective re- 
lations with Russia and Rumania during the crisis of the 
war The peace terms secured for the Dommions mandates 
over the terntones annexed, and membership of the League 
of Nations, as well as rights of indemnity and full authority 
to deal with the property of enemy nationals within their 
territory The signature of their delegates to the Peace 
Treaties and the various other conventions concluded with 
the new States and the lessei alhes, if not essential m any 
way to the vahdity of the treaties, was a graceful assertion 
of the constitutional propriety of their formal participation 
in these arrangements, e\en when their interest in them was 
remote Similarly the British ratification of the arrange- 
ments was withheld in order to allow of the governments 
consulting their Parhaments and receiving formal approval 
before steps formally to ratify were taken There is, of 
course, no legal obhgation on the Donumon Governments 
to obtain Parliamentary sanction before they request ratifica- 
tion, but the growing tendency to ask foimal Parhamentary 
sanction is shown by the action of the Canadian Government 
in thus obtaining approval in 1922 foi the acceptance of the 
amendments to the Covenant of the league of Nations 
adopted in 1921, although none of these in itself required 
any legislation or Parhamentary approval to make it 
effective 

It might have been expected that the co-operation for 
war purposes would have lesulted in the closer imity m struc- 
ture of the Empire, and in the United Kingdom an energetic 
campaign, promoted by the “ Round Table " group of 
pohtical thinkers, was conducted in order to secure the 
adoption of some form of Impenal federation, as the only 
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proper means by which the Dominions would be enabled to 
share m the control of foreign pohey The aigumcnt, however, 
that the humblest voter in the United Kingdom had more 
power in moulding Imperial policy than the Prime Miiustcis 
of the Dommions were proved palpably false by the pro- 
ceedings of the War Cabinets of 1917 and 1918, while a 
marked disinchnation was manifested by all the govei nments 
to touch on the subject during the wai The Imperial War 
Conference of 1917 recorded the view that the readjustment 
of the constitutional relations of the Empire was too important 
and intricate a subject to be dealt with dunng the war, 
and that it should form the subject of <5 sj)ecial Imperial 
Confeience to be summoned as soon as possible .ift«.‘i hostilities 
They deemed it, however, their duty to place on 1 ccord thou 
view “ that any such re-adjustmcnt, while thurougliK pre- 
serving all existmg pow'eis of sclf-goveinmcnt and <ompletc 
control of domestic affairs, should be bdsc'cl on a full recogni- 
tion of the Dommions as autonomous nations of an Tnij>onul 
Commonwealth, and of India as an important jjortion of the 
same, should recogmsc the nght of the l>oininions an<I India 
to an adequate voice in foreign policy and in foieign itlalions, 
and should provide effective aiiangcnunls for continuous 
consultation in all important mattcis of cormiiou Imperial 
concern, and for such necessary concerted attion, foundid on 
consultation, as the seveial govenimcuts may dettiuime ” 

To this the Imperial Wai Cabinet, on Juh ^o, 1918, atkled 
the principle that the Piimc Ministers of the Domimons, 
as Members of the War Cabinet, shouki h.ive the right of 
direct communication with the British I'nme Minister on 
aU such matters as they deemed of sullKi<‘ut cimsequi nee, 
instead of communicating through the CiOMunor-tienenil, 
and the Secretary of State for the Colonies, aiul tliat in the 
interval between plenary cabinet mctdings they might be 
represented by Mimsteis resident m, or visiting, I ondon 


4 Imperial Co-operation !>imc 1919 

The Constitutional Conference pioved impiatticable m 
X919, owing to the pressuie of othei business, and lecon- 
struction both m the Dominions and at home prevented any 
meeting of the Mimsters of the Empire in 1920 A meeting. 
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however, was convened m 1931, partly at the urgent re- 
presentations of the Prime Minister of the Commonw’ealth, 
partly because of the necessit'^ of devising some common 
pohcy foi the Empire in legard to the mattei of the Anglo- 
Japanese alhance The situation in this legard was obscure, 
for the Covenant of the League of Nations imposed on the 
members of the League the necessity of re\nsmg any agree- 
ments, to which they w-ere alread}/ paities, with a view to 
their bemg brought into harmonj %vith the terms of the 
Covenant In accordance with this provision, in July 1931, 
the British and Japanese Governments notified the League 
of their intention to carry out this principle wuth regard to 
the Anglo- Japanese Treaty of 1911, and it was open to 
argument, though this was afterwaids decided in the negative 
by the Law Officers of the Imperial Government, that this 
notification amounted to a formal denunciation of the 
Treaty of 1911 Apart, however, fiom this point there was 
the essential question of principle to be decided , w’-as the 
alhance to be continued, or was it to be abandoned ? The 
dominant motive in the matter was, inevitably, the feelmg 
of Canada that the alhance, as indicating the possibihty of 
hostihty to the Umted States, should be terminated It 
was admitted that the terms of clause 4 of the Treaty itself 
were cleai enough to obviate the chance of the Empire being 
involved in war with the Umted States on behalf of Japan, 
since that clause piovided that, if either partj to the chance 
concluded a treaty of general arbitration with a third pow'er, 
nothing in the alliance would entail upon that party an 
obhgation to go to war wath the power with which it had 
made the treaty of arbitration, and there was no possible 
doubt that the Peace Commission Tieaty of September 15, 
1914, between the British Crowm and the Umted States was 
such an arbitiation treaty as was contemplated m the pact 
of alhance None the less, Canadian opmion, moved by 
Umted States feelmg, dishked any alhance whidi might even 
be regarded as impl3?ing that Britain favoured Japan rather 
than the Umted States In Austraha and New Zealand 
there was every anxiety to maintain the closest relations of 
friendship with the Umted States, and popular opmion was 
in fuU sympathy with the feeling against Japanese im- 
migration mto teintones occupied by Europeans But these 
governments had to face the facts of their geographical 
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proximity to Japan, and the close iclatioiis which the war 
had mduced, involving the participation of the Japanese 
navy in the essential woik of keeping the seas safe, both 
against German raideis and inteiference with the transport 
of the Australasian forces and products to Euiope If the 
alhance were terrmnated, then Austialasia would be con- 
fronted with the possibility of a hostile Japan, eien if it 
were assured of the sympathy of the Umted States and the 
protection of the United Kingdom It was fell, theicfore, 
that the treaty should be continued in operation, subject 
to such modification as would make it absolutely cleai that 
the alhance involved no conceivable risk of hostile iclations 
with the Umted States The Umon of South Africa, not 
immediately concerned with Japanese immigration possi- 
bihties, was prepared to regaid the question fiom a bioad 
Imperial pomt of view, while the British Government, keenly 
sensible to the enormous advantages dciivetl ilui mg the 
war from Japanese fnendship and aid, was wholly uaivilling 
to abandon the convention out and out 

The Impel lal Conference thus convened had no difficulty 
in disposing of the issue of an Impel nd constitution ^ It 
hastily and effectively repudiated the projxjsal of 1917, 
and decided that it would not encouiago the sunirnoimig of 
any constitutional convention All the jiaits of tlie Jiinpirt, 
it seemed, desired autonomy, and all wanted to co-o]>eiate, 
but it was impossible effectively to aiiangc any m<‘thod of 
securing any formal improvement of rekitiouslujjs It was 
understood that the Pnmo Ministers had the iiglit of <hiect 
access to the British Prime Mimster, tliat they should be 
informed of all important matters of foieign policy, and 
that they should be consulted as fai as dist^iuce allowed 
Stress was laid on the difficulties which distance made in 
annual conferences, the airship was not developed enough 
to render the journey from Austnilia swift, telegiams w<‘rc 
not an ideal mode of discussion In slioit, the conditions 
announced as mdispensableto any constitutional re-adjustment 

* The ments of this decision were insisted on by Mr bloyil ( >eorge 
m the House of Commons, August 18, lyiu. but a protest was often d 
by Sir R Borden in his lecture at Toronto University, October 7, lyri 
In the Canadian House of Commons, on hob x. 192^, Mr Mackenzie 
Kmg insisted that the Dominion Parliament must rt tarn the right to 
decide the issue of taking part in any war, negativing the possibility 
of any uiuty of control Cf the Debates fui March aO, 1923 
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in 1917, leallj’ piecluded any le-adjusimenl at all, at 
any rate of a formal kind If full autonomy is to be 
preserved, theie can be no central body with any executive 
powers , the final nght of deciding on all matteis of foreign 
pohcy must rest with the Imperial Go\emment, subject to 
the obhgation on that Government to make its pohcy accept- 
able, as fai as possible, to all the Donumon Governments, 
and to India, and to the right of the Dommions to refuse 
to participate m the action taken The difficulty of this 
idea IS obvious , no better example can be imagined than 
the impossibihty of meeting the views both of Australasia 
and of India, as to the pohcy to be adopted towards Turkey, 
as was strikingly shown in September 1922, when Australia ^ 
and New Zealand in response to the appeal of the British 
Prime Mimster, were prepared to send troops to preserv e 
the freedom of the Straits, while India was equall3 insistent 
on urging Bntam to concede Turkish demands en bloc, and 
Canada declined to express anj' v lew, unless full infoimation 
could be given to Parliament and its deasion taken 

It followed mevitably from the attitude of tlie Dommions 
that no attempt has been made e^ en to adopt the suggestion 
of the Imperial Government in 1912, renewed by the Imperial 
War Cabinet in 1918, that each Domimon should be re- 
presented in London bj’’ a resident imnister of cabinet rank, 
whose duty it would be to keep the Dominion Government 
in effective touch wnth Imperial and foreign pohcy, even 
the experiment made by Canada for a time after 1914, 
having been abandoned and the office of BEigh Commissioner 
filled up in the oidinary manner On the othei hand, the 
supply of weekly reports on foieign affairs to Domimon 
Piemiers by the British Premier has been continued, though 
apparently not with complete effectivaiess since one ground 
for the hesitation of Canada to give m September 1922 the 
assurances of aid asked for was the absence of adequate 
information regardmg the issues involved In truth, how- 
ever, it IS clear that by the means at preset employed, 
Domimon Governments cannot either be adequatdy ac- 
quainted wnth foreign pohcy generally or effectively consulted, 
except on a few special issues 

Such an issue was the Japanese aJhance which formed 
the topic of full investigation at the Imperial Conference, 
1 See Commouwealtb. Debates, 1922, pp 2347 ff , 2395 fE 
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and resulted in the decision to seek to extend the scope of 
the arrangement so that any idea of hostility to the United 
States could be dismissed This project was greatly furthered 
by the policy of the United States, which resulted in the 
summomng by that Government of a confeience at Washing- 
ton, which attained, on Januaiy 6, 1922, far 1 caching and 
most important conclusions A treaty was concluded 
between the United States, the British Empiic, France, 
Italy, and Japan, for the limitation of aimaments, allotting 
a maximum capital ship tonnage of ^25,000 tons to the 
Umted States and the Biitish Empire, 175,000 to Trance 
and Italy, and 315,000 to Japan A further I'leatj forbade 
the use of submarines as commerce destiojcis, and the use 
of poisonous gases or liquids in war The United States, 
the Empire, France, and Japan agreed to the suiistitution 
for the Anglo- Japanese Alhance of 1911, of an agi cement 
as between themselves to respect then lights as to tlicir 
insular possessions and dominions in the Parilu Oct an 
In the event of any controvcisy arising as icgaids these 
rights, which diplomacy could not dispose of, aiul wlnrh wns 
likely to affect the harmonious accord existing between the 
powers, It should be refeiied to a joint confeunce of all four 
powers for consideiation and adjustment The p<jweis also 
agreed to consult together in the event of aggression other 
powers infringing the status quo, and to includ«‘ tlie miiutlated 
islands withm the purview of the Treaty, whil<* assurances 
were given by all four powers to the Portuguf'sc .iiul Dutch 
Governments of their mtention to respect the jj^issessions of 
these powers in the Pacific, despite the fact that tli<*y were 
not asked to take part in the Treaty At the same iinn* a 
large number of important arrangements ngaiding ( hina 
were agreed to between the five great pow'crs, China, Belgium, 
Holland, and Portugal 

In the negotiation of these Treaties the Donumons were 
represented by special envoys, as also was Iinlni, but South 
Africa left her mtcrests m the hands of Mi JJalfotn, as the 
chief Bntish delegate, and the Treaties wen* signed like the 
Peace Treaties, by the delegates of the* United Kingdom 
without specification, and by the Dominion and Indian 
delegates for their special teintoiics The th'h’gates weie 
each under the instructions of tlu‘ir own goveinnunts, a 
concession made m deference to the views of Geneial Smuts, 
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after a pieliminai^ decision had been come to at the Imperial 
Conference to leave the interests of the Domimons in the 
hands of the British delegation It is, hoivever, essential 
to recognise that the Dominions and India were not as such 
parties to the negotiations , internationally the British 
Empire delegation formed a single unit, with but one \oice, 
and, though the delegates conceited their policy in common, 
the fmal decision inevitably rested ivith the British delegation 
It IS obviOus that such a condition of aftairs raises gieat 
possibilities of friction, the position would be equally 
embarrassing if the Imperial Government persisted in sigmng 
a treaty m defiance of the wishes of a Dormmon, and, if the 
objections of a Dominion were to render it impossible to 
adopt a pohcy approved by the majonty’’ of the go\ emments 
of the Empire In matters of secondary importance such 
as commeraal questions, there is, of course, no difficulty in 
the Empire acting in diffeient sections, and the adherence 
of some parts only of the Empire to con\ entions is of common 
occurrence, but in a intal issue such as disarmament it w'ould 
be impossible to expect any foreign power to accept a partial 
engagement by the Empne These matters, how’’e\er, are 
questions in which common sense and a spint of co- 
operation within the Empire should ser\ e to avoid 
hopeless deadlocks It is tiue that no Domimon can 
consent merely to accept majority rule, but it is a very 
different thing for a Dominion to waive its objections in 
consideiation of the interests of the major portion of the 
Empii e 

In other matters the Doimnions have necessarily played 
a more passive roU , the question of reparations ^ has 
necessaiily only been handled in so far as concerns the 
appoitionment of the hypothetical mdemmty to be obtained 
from Germany In these questions, as at the Genoa Con- 
ference of 1922, to which invitations to the Dominions and 
India were issued by the Italian Government, there has been 
harmomous co-opeiation between the various parts of the 
Empire in attaimng a common pohcy The strongest assurance 
of success m these aims hes m the general harmony of the 
ideals of the democracies of the Empire, and their devotion 

^ The shares of the 22 per cent of the Empire -were fixed at Canada 
and Australia 4 35 each. New Zealand i 75, India i 20, South Africa 
60, Newfoundland 10 
1 - E 
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to the principles of hberty, peace, demociacj, and piogies- 
sive amelioration, of the lot of the people 

This spirit of compromise and co-opeialion was mani- 
fested to the full at the Imperial Conference of 192 •„ which 
was marked by the attendance for tlie first time ol reyjrc- 
sentatives of the Irish Free State, the ministers of Education 
and External Affairs The subject of foreign altairs occupud 
the prolonged attention of the Confeience, and an impoitant 
departure from previous practice was made in the immediate 
publication of the portions of the address of tlir Secictaiv ot 
State for Foreign Affairs deahng with rcpaiations ctiid the 
Turkish settlement A full discussion of the iurcign situation 
resulted in the adoption by common consent of a hiu ol policy 
While the Conference was in session, the ollci of Uie Piesidtuit 
of the United States to assist in an in\cstigation of tlic possi- 
bility of German repai ation payments was hoaitily welcomed 
by that body, though the project at fiist failed to materialise, 
owing to French objections The Confeicint lecoidod its 
opinion that in the e\cnt of failuic 111 this legaid, tlie 
British Government should considci vny c.iie*fullv the sum- 
monmg itself of a Confeience to examine the finamial and 
economic situation in its widest aspect, and on its initial i\o 
strong representations were addressed to the alln*d goiein- 
ments against any policy likely to bieak up the iinit’v oi the 
Geiman state as inconsistent with the tn‘at> of pe.wt*, and 
incompatible with the discharge bj. Germany of hi i obhgatnms 
The Conference also approved the Turkisli policy of tlu* Hiitish 
Government and its action as to Egypt, while it n eoiderl its 
satisfaction wnth developments regarding the I’acific as the 
outcome of the Washington Conference, its assur.inci that 
British and Japanese relations would l>e as smceit* and < oidi.il 
as under the formei alliance, and its sympathy with Jaj>.m in 
her grave disaster The policy of the Emjiiii dt'legates to 
the League of Nations, especially m regard to tlu* 1 11 heal 
issue between Greece and Italy, arising from the* hostih action 
of the latter towards the former at Corfu in tUfi.inn* of tlu‘ 
League Covenant, was cordially approved, an<l tluTt* was full 
accord that the League should be given tlu* unabated support 
of all the members of the League, as a valuabh* iiistruint nt of 
international peace, and as the sole available* org.in for the 
harmonious regulation of many international affairs With 
significant insistence the Conference added to the record of 
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its deliberations a remmdci that it had no execute e po\>er 
and that its conclusions ivere necessanlj- subject to the action 
of the governments and Parliaments of the \anous portions 
of the Empiie, and it expressed its trust that its deliberations 
would meet with their approval This is a most significant 
admission that foreign policy is now a matter which ought to 
form the subject of consideration not mereljr, as in the past, 
by the Imperial Parliament, but also by the Parhaments of 
the Dominions 

The Conference furthei carefully considered the complex 
issue of the negotiation, signature, and ratification of treaties, 
to which, as has been seen, especial attention had been drawn 
by the controversy over the Pacific halibut treaty of Canada 
with the United States The result of their dehberations 
contained nothing essentially new, but it recognised clearly 
the distinction between treaties proper, concluded between 
heads of states and signed by plenipotentiaries, holding full 
powers from these heads, and agreements between govern- 
ments, usually of a technical 01 administrative nature, con- 
cluded by representatives of these gov'emments,^ not acting 
under full powers granted by heads of states, and not ratified 
by such heads, though subjected m some cases to confirmation 
by the gov emments concerned The propriety of these 
agreements was expressly admitted, but it was recommended 
that, before entering on such negotiations, any government 
should consider whether the mteiest of any other part of the 
Empiie might be affected, with a view' to enabhng the govern- 
ment of such a part to express its opimons on the proposed 
negotiation 

As legards the negotiation of tieaties, the Conference held 
that it was desirable that no treaty should be negotiated by 
any of the governments of the Empire without due considera- 
tion of its possible effect on other parts of the Empire, or, 
if circumstances so demanded, on the Empire as a whole 
Before negotiations were opened wuth the mtention of con- 
cluding a treaty, steps should be taken to ensure that any of 
the othei governments of the Empire likely to be interested 
were informed, so that any such government, which con- 
sidered that its interests would be affected, might express its 

^ Such negotiations have been earned out m November and 
December, 1923, between the Canadian and the United States Govern- 
ments as to measures to facilitate the enforcement of prohibition 
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views, or, if its interests were intimately in\olved, might 
paiticipate in the negotiations In such a case of paiticipa- 
tion in negotiations, the governments should c’s.changc mcws 
in the fullest manner before and during the negotiations, and 
m cases of International Conferences, where a British F mpire 
delegation acted, containing icpiesentatives of the Dominions 
and India, this body should be used for the purpose oi such 
discussions In every case steps should be taken to keep 
those governments which were not paiticipating in the 
negotiations informed of any points aiising, which might 
aifect their interests 

As regards signature, it was agiecd ihat bilateral tiratics 
imposing obligations on one part ot the Itmj^irc only should 
be signed by representatives of the government of that jiart, 
acting under full powers indicating the pait ot the Bmpiio m 
respect of which the obligations were to be undtitaki ii, caie 
being taken in the preamble and text of the treaty to make 
its scope clear 'W'herc a bilateral tioaty miposi'd obhgiitions 
on more than one part of the Bmpiie, thf treaty should be 
signed by one or moie plcnipotentiaiics on behalf ot all the 
governments concerned In the cas(‘ of tie at us rngotiabd 
at International Confoiencis, the existing piiictut, ol signa- 
ture by plenipotenliaiics on behall of all tlu govt mint nts of 
the Empire represented <it the Conlci enco, should lx t oiitiuned , 
and the full powers issut'd should be m tlu foims einplfi-yid 
at Pans and Washington, that is, without Jt« al it --.tiK titm loi 
the Bntish representatives, and with Itxal spitilitation foi 
those of the Dominions and India 

As regards ratification the Conhufiuo appiowd the 
maintenance of the existing practice, whieh, to obviate erroi, 
was expressly defined Undei it the laliheation of tiiMties 
imposing obligations on one pait of the Jtnipin is elttxtixl at 
the instance of the government of that part, whih , if more 
parts than one are aliected, ratification is <>xprt‘sst d only after 
consultation betwetm the governments of the p.irts (om « inid, 
each govomment*^ having the duty ot di tiding whellier 
Parliamentary appioval or legislation is rt quiretl befon* the 
desire for, or concurrenct m, ratitication is mtirnatid 

These conclusions, it will bt* sttn, lea\t unttaithed th<‘ 

* The Imponul Government may thus normallv rt ly on th<* 1 loininion 
Governments’ view of the legal anti c onstitulional rttjjurtnu nts of the 
case, and need not, as hitherto, invtstigati thtst issuts btfors ratiti- 
cation 
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control oi the Biiti^sh Cto\ er ament o\ei tne conclusion and 
ratification of treaties, thiough its sole power to determine 
the issue of full powers to sign and of instruments of ratifi- 
cation, while it asserts the recognised principle that the 
British Government should use its authority in accordance 
with the desire of the Dominions or India, and that all parts 
of the Empire should aim at harmonising their relations to 
foreign powers with the interests of other parts of the Empire, 
and of the Empiie as a whole The ultimate veto of the 
British Government remains untouched, but the occasion for 
its exercise should never arise, if the principles asserted are 
respected by all parts of the Empire in their negotiations 
Indirectly the Conference in effect approves the mode of 
signature of the Pacific hahbut fisheries treatx, if understood, 
as in Canada,^ to affect that part of the Empire alone, and 
to impose no obhgalions on the British Goiemment in respect 
of other parts of the Empire , in the wider sense adopted by 
the United States Senate in March, 1923, the agreement 
should have, on the principles of the Conference resolutions, 
been signed expressly on behalf of all the parts concerned 
The umty of the Empire in mihtary and naval matters 
was, mevitably, brought to a dose as soon as possible after 
the condusion of the wai, when the Domimon troops were 
hastily demobihsed and letuined to their homes, and it 
was no longei necessary to maintain the Domimon naval 
forces undei British contiol The question of naval defence, 
however, was an essential problem for the consideration of 
the Imperial Confeience of 1921, in view of the recent 
decision of the United States to enter upon a pohey of naval 
construction, which would rapidly place that power at the 
head of all the naval powers in the world The Conference, 
however, only reached a negative conclusion , it recogmsed 
the necessity of co-operation among the various portions of 
the Empire to provide such naval defence as might prove 
essential for security, and it held that equahty with the 
naval strength of any other power was the mimmum standard 
for that purpose, but it held that the method and expense 
of such co-opeiation weie matters for the final determination 
of the several Parliaments concerned, and that any recom- 
mendation thereon should be deferred until after the then 
imminent conference on disarmament The Conference 
* Compare Canada House of Commons Debates, June 27, 1923 
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While the fai-ieachmg scheme for a great Far-Eastern Fleet, 
in whose formation Austiaha, New Zealand, India, Canada, 
and South Africa should have in various degrees assisted, 
pioposed Admiral of the Fleet Viscount JeUicoe during 
his visit to the Dominions in 1919, has been geneiaUy treated 
as superseded by the results of the Washmgton Conference 
of 1921, the Imperial Government announced m 1923 its 
determmation to adopt one item of the plan, vhich is a 
necessaiy prehmmaiy to the formation of the fleet, namely 
the construction of a great naval base at Singapore, at a 
total cost ultimately of some £10,000,000 The decision 
uas expressly stated not to be based on any existmg needs, 
but to contemplate possibihties of difficiilty in years to 
come The value of the decision to Austraha and New Zealand 
was obviously very great, and the Dominion Government 
in June, 1923, announced that it would mciease its naval 
expenditure to £200,000 a year, of which one-half would be 
paid to the Imperial Government as a contiibution in aid 
of the expenditure on Smgaporc 

The ^^^hole issue of defence was considcied in detail at 
the Imperial Conference of 1923, the Lord President of the 
Council, as Chairman of the Committee of Imperial Defence 
initiating a discussion in uhich the Admiralty, War and Air 
mmistncs gave full information The conclusions, however, 
arrived at were not of substantial novelty, though they 
embodied in a com enient shape the outstanchng principles of 
Imperial defence The Conference recognised the elementary 
fact that provision must be made tor the defence of the 
teintones and trade of the Empire, and that it was for the 
governments and Parliaments of the Empire to decide the 
nature and extent of any action to be taken Subject to this, 
it was agreed that the primary responsibility rested on each 
portion of the Empire represented at the Conference to provide 
for its local defence More vaguely, and without any appor- 
tionment of responsibihty, the Conference recogmsed the 
necessity for adequate provision to safeguard the maritime 
communications of the several parts of the Empire, and the 
routes and waterways along and through which their armed 
forces and trade passed, and for the provision of naval bases 
and facihtics for repair and fuel, so as to ensure the mobihty 
of the fleet It also asserted the desirability of the develop- 
ment of the air forces of the several countries of the Empire 
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upon such lines as would make it possible by means of the 
adoption, so far as practicable, of a common system of organi- 
sation and training, and the use of uniform manuals, patterns 
of arms, equipment and stores, for the several parts of the 
Empire to co-opei ate with the least possible dt lay and the 
greatest efficiency It also reaffirmed the principle of the 
minimum standard of naval strength accepted at W aslungton, 
equality with the naval strength of any foreign power, but, 
while deeply convinced of the paramount importance of 
providing for the safety and integrity of all parts of the 
Empire, it expressed the earnest desire foi the further limita- 
tion of armaments, and urged that no opportunity should be 
lost of pressing this proposal 

In the detailed application of the principle^ accepted, the 
Conference, without pledging any assistant fiom the govern- 
ments concerned, expressed its appreciation of tin* deep 
mterest of Australia, New Zealand, and India in the piov'ision 
of a naval base at Singapore,*- as essential for ensuring the 
mobility necessary to provide for thi* sccuiity of the t»*rri- 
tones and trade of the Empire in eastern vvati r-*, and of the 
necessity for the maintenanc* of safe passage .dong the great 
route to the east through the Meditenaiu an and the Rtd Sea 
It also approved the maint« nance by Gn*at Uni am of .i home 
defence air force of sutficicnl stn ngth to givt* .ulec[aate pro- 
tection against air attacks by the stiongt'st air foic<’ within 
stnking distance of her shores The last issue, of cijuise, is 
one manifestly within the sole coni|rt*tenct' of tht' British 
Parliament,® and acceptance of the prmcijile was donbtU*s& 
expressed by the Conference merely on tlie ictjucst of the 
British Government, which desiied to have tin support of 
the whole of the Empire, as vitally mtei».‘st<.d m the si lunty 
of the centre of the organism, m .a polity which hail been 
criticised as unnecessarily mihtaiistic and as t'Vincing hostihty 
to France. 

In the sphere of defence, however, the essential result of 
the Conference was to make it clear tint the real burden of 
and responsibility for safeguarding both tin* ten itoiu's and 
the trade of the Empire, contmin* to i<st with the Imperial 
Government, and that no Dominion (fovenumnt was yet 

'Compare House of Commons D< bates, July i<> and X9, 19*3, 
Mr Hughes, Commonwealth Debates, 192^, p ijHi 

•The pohey had been approved in the liouse of Commons on 
Aug 3, 1933 
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desirous of undertaking a pioportionatc share of the bin den of 
defence In this connection great interest attaches to the 
comparative figures of defence expenditure, as given bj the 
impartial judgment of the Prime Minister of the Common- 
•wealth to the Austrahan Parliament on Jubr 24, 1923 He 
pointed out that the defence expenditure of Great Bntam 
had risen from 1 . 7^,000 (33s gd a head) m 1913-14 to 
£138,079,000 (56s lod a head) m 1922-23 Foi Canada the 
figures were for the same years £1,872,000 (5s 2d a head) 
and £3,263,000 (7s 3d a head) , for Austialia £4,752,000 
(19s 5d a head), and £4,854,000 (17s 3d a head) , for New 
Zealand £539,000 (9s iid a head) and £719,000 (los lod a 
head) South Africa in 1922-23 spent £916,000 (iis 8d a 
head) On naval defence alone Great Britain in 1922-23 was 
spending 26s 8d a head, Canada is 4d , New Zealand 4s 7d , 
and Austraha Ss 2d To these figures must be added the fact 
that Great Britain contracted relatively a much larger debt 
for war purposes than any Dominion, and that upon her 
alone falls the cost of the diplomatic and consulai services 
which exist, of course, equally for the benefit of the rest of the 
Empire The Commonwealth of Austiaha, which has mam- 
fested more anxiety to take a less inadequate share in naval 
defence expenditure than the rest of the Dominions, has not 
suggested that any contribution to the cost of these services 
woidd be possible , the distinction between the cases is 
obvious , expenditure on defence w'ould be spent on an 
Australian force, whose base would be in Austraha, while it 
would be under Australian control, and no similar arrange- 
ment would be practicable as regards the diplomatic or 
consular services 

These facts are of great importance in any consideiation 
of the future of Empire relations Despite the changes in 
international relations, it would be idle to forecast a regime 
of unbroken peace , there are possibihties of conflagration 
in Europe which are inexhaustible, and both m China and 
Japan movements may take place compelhng concerted 
Empire action The dangers, in fact, for any part of 
the Empire, which desires to develop its individuahty in 

'*■ In the Round Table, No 52, p 700, it is suggested that for 1922-3, 
the comparative figures a head m respect of defence and interest on 
war debt and pensions were. Great Bntam, /ii iSs yd , Canada, 

ixs iid , Australia, £5 i8s , New Zealand, 2:33 , South 
Africa, £2, 3s 6d 
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independence, are so gieat as to lender such, a step positi\ ely 
dangerous, save perhaps in the case of Canada, winch is 
less dependent than any other pait of the Empiie on its 
relations with the Empire, m view of the protection aftoided 
It by the Monroe doctiine Oh the othci hand, Canada, as 
part of the Empire, is able to stand in a position of indepen- 
dence towards the United States, while, as an independent 
State, she would inevitably tend to fall into a position of 
infeiionty towaids her southern neighbour The Empiie, 
in fact, ofleis, as matteis stand, the most effectuc means of 
the development of autonomy without the buidens of com- 
plete independence and the loss of piestigc in\olved It is 
significant that, in October 1922, it was announced that the 
Nationalist Party in South Afiica, while still in theory 
republican, had abandoned the idea of setting i.p indtpen- 
dence as their goal 

The immediate outlook foi the Empire is, thti<>foie, 
development along the piesent hnes of autonomy with full 
use of the League of Nations as the mode in which the 
individuahty of the Dominions and of India can best attain 
expression without the inconveniences icsulting fiom a 
break-up of the Empire The growth of the Dominions and 
India in power and in self-consciousness necessanly <ieatcs 
demands for something different from a colonial status, fui 
the realisation of that status of sistei nations within tln‘ 
Empire or co-equal membois of the Jiiitish ( onnaonwcalth 
of nations, which is the cxpiession rathei of th<* id* al *>f 
Imperial lelations than of the position yet actiuilli' tittiUned 
A new element in the situation has undoubtedly bccsi 111- 
tioduced through the creation of the lush hiec State, ami 
the grant to it of Dominion status as a substitute foi that 
complete independence, which is the ideal of the t ast luajoiity 
of the people of the South and West t>f Iieland 'Jhe 
ventions, regulating the relations of the Domnmms and the 
Imperial Government mregaid to foreign alfaiis, havi' giow'U 
up naturally expressing the relations between temtoms 
which desired autonomy, but bad no wish to attain iiuh'pen- 
dence, and it is difficiilt to foresee how they will w'<ttk m 
piactice with a State which had accepted Donunnm status 
avowedly tmder duress, because of her inability to secui<‘ 
independence by force of aims 

The existence of the League of Nations, though it in a 
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sense makes directlv for tlie weakening of tlie lies of tlie 
Empiie,^ 3’'et indirectly?’ supplies a moti\ e winch. ma\ be of 
Ingh importance in securing umty^ The claims of Japan 
that the Covenant of the League should contain the pre- 
scription of racial equah ty was rejected laigety thiough 
the objections of the Domimons as well as of the XJmted 
States, but the issue is a fundamental one on which Japan 
cannot be expected to give way?’, and on which it may, in 
course of time, receive important support from China and 
India Now the exclusion of Japanese and othei oiiental 
immigi ation is one of the most important of Dominion 
interests, and a matter in which they are deeply interested 
in securing the effective support of the Imperial Government, 
which for itself has no special concern with the issue This 
among other forces tends towards the effective co-opei ation 
of national runts, which, despite their own individuahty, 
have nevertheless \ntal interests and sentiments in common 

^ Compare tlic acnmomous discussion of tlie possibilitv o± an appeal 
to the League, regarding the status of Indians m South Africa, at the 
Imperial Conference of ip-23, between Sir Pej Bahadur Sapru and General 
Smuts (Cmd 19SS ^pp V) There is also the question of the boundary 
of the Irish Free State with ISTortnerii. Ireland 



CHAPTER V 


IMPERIAL CO-OPER\TIO>I IN DOMES! IC AFFAIRS 

I The Iwptnal Conference 

Absorbed in local affaiis and anxious onl^ to be freed from 
Impenal inteivention. Colonial Governments in the eaily 
years of self-government neither desired nor contemplated 
any attempt to form closer lelations vnth the Impenal 
Government The movement foi Impenal Federation, which 
succeeded the penod when ultimate secession was legarded 
on all hands as probable, and by many fieated as desirable, 
failed to excite any real populai sentiment in the Colonies , 
as in the levival of the idea in 1916, it was, and lemained, 
the expiession of a nanow ciiclc of political opinion, which 
appreciated the importance of co-ojieiation m nuitteis of 
defence and foreign affairs, and could see no method of 
effecting this lesult save by the devolopnuiit of a formal 
federation It reqmicd, theiefoie, some coiiiagt‘ m 1886 
to issue imitations foi representatives of tlu‘ Colonies, 
including both those enjoying and those without s» lf-go\ein- 
ment, to attend discussions on matters of rommmi intcust 
contempoiancously with the celebration of Queen Vufoiia’s 
Jubilee The expeiiment was intciesting and successful, 
partly because all idea of Impeiuil bedciation was luled 
out as unacceptable, and ten yeais latei, foi the cekbration 
of the Queen's Diamond Jubilee, the Piemit'is of the self- 
governing Colonies were gathered together an<l cng<igcd in 
confidential discussions with the Secietary of Slate for the 
Colonies, and other Impenal Mmistcis The (oronation of 
King Edward Vn m 1902 afforded the occasion foi a fuilher 
meeting of Premiers, at which the piinciple of future con- 
ferences was generally welcomed Ihe ide<i of cie.it mg some 
permanent advisory bcKly to keepalive tlie 1 ol.ations established 
at these Conferences was entertained by Mi A I yltelton, 
but the suggestion of any Impenal Council, however small 
its functions, caused dubiety in Canada, and, when the 

X02 
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Conservative Government of the United Kingdom lesigned 
office m 1905, the project was not homologated by their 
successors in office The Colonial Conference of 1907, how- 
ever, if it did nothmg in the way of creating a ne^v orgamsa- 
tion for the conduct of Imperial affairs, was noteworthy for the 
effort of the Dominions to mduce the Imperial Government, 
which had been returned to powei on a pohcy of free trade, 
to adopt the idea of Imperial preference, which had been 
inaugurated m 1897-8 by the generosity of the Dommion 
of Canada The attempt necessarily failed, but the Con- 
ference served a valuable purpose by stressing the fact that 
the advance of the Empiie depended as much on matenal 
co-operation as on changes of governmental organisation 
The Conference also marked an interesting epoch in the 
history of the Empire, for it changed its style to Imperial 
Conference, and bestowed on the self-govermng Colonies 
the title of Dominions, as a comphmentaiy acknowledgment 
of their higher status On the other hand, the ex<dusion 
from the Conference of India, on the score of its lack of 
responsible government, w'as an error which had to be 
undone dming the w'ar While estabhshing the principle 
of the holding of Conferences every four years, xmder the 
presidency of the Prime Mimstei of the Umted Kingdom 
in heu of the Secretary of State for the Colomes, the valuable 
suggestion w'as also made that malteis of less importance 
should form the subject of subsidiary conferences of 
governmental representatives 

Curiously enough, the exact form of Imperial Conference 
contemplated by the constitution of 1907, met only m 1911 , 
in 1915 war prevented its being summoned, and the Imperial 
War Conferences, which were held simultaneously with the 
War Cabinets of 1917 and 1918, were especially concerned 
in war issues, and their proceedings were largely aimed at 
results which, with the teimination of the war, rapidly be- 
came antiquated No conference was held 1x1 xgig or 1920, 
and the Conference of 1921 was officially demed the title of 
Imperial Conference, although in point of fact Mimsters so 
described it officially in Parliament, and though in effect it 
corresponded with the Conferences of 1907 and 1911, save in 
the extreme secrecy of its proceedings Its most essential 
work, however, was certainly the negation of the idea of the 
renovation of the texture of the Imperial constitution, which 
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the War Confeience of 1917 had appointed foi a special 
conference to be held on the close of the wai, and thus the 
method of conference was once moie asseited to be that 
method of co-operation, which alone is suited to the present 
condition of feehng in the Empiie 

The permission to hold subsidiary conferences, on the 
other hand, has proved of wide value and impoitance 
Already in 1910 the vexed question of cop5mght, on wluch 
once the Prime Mimsteis of Canada vaged wai on the 
Colonial Office, was amicably settled in a Copyiight Con- 
ference, though more than a decade was to elapse before 
Canada earned out its part of the agieement then achieved 
Since then many topics have thus been investigated, from 
the mystenes of suive5nng, the leqmrements of Impeiial 
foiestry and entomology, to the most dehcate questions of 
umformity in customs admimslration and the creation of 
an Imperial patent light Agieement in these cases evokes, 
it is tiue, action by the Parliaments of the Empiie only 
with painful delay, and without that full unifoimity which 
might be desiied, and it is natural enough that devotees of 
Imperial Federation should deplore the shoitsightedness 
which denies the creation of an Imperial Parliament charged 
with all these questions of common concei n But it is useless 
to regiet the existence of inexpugnable facts, and it is w^is- 
dom to make the most effective use of the possibihtn's of 
agreement Expeiience has shovm on the wholc^ that these 
Conferences attain a remaikable amount of agieement, and 
that legislatures accept, with a good deal of wilhugness, < on- 
clusions in the framing of which their own repiesentatives 
have taken pait 

There has, undoubtedly, been too ready a tendency to 
belittle what has been accomplished, and to ignoie the sohd 
work that has lesulted from the Confeiuico It w.is at a 
Conference at Ottawa in 1894, which in everything but name 
and place was really a Colomal Conference cf the usual 
vanety, that effective steps were devised to sot about the 
construction of the Pacific Cable and to arrange its manage- 
ment by a Pacific Cable Board, which is an inteieslmg example 
of the co-operation of Dominion and British lepresentatives 
in the management of a commercial business, and one wluch 
was certainly present to the minds of those who ananged in 
1919 for the management on behalf of the Unitc’d Kingdom, 
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Australia, and New Zealand, of the phosphate deposits of 
Nauru The creation of the valuable bureaus which deal 
with entomological research, with mineial lesouices, and 
with foiestry, are Impenal in constitution and conception 
It IS tiue that the agreement achieved in part before the 
war for the construction of an Impenal wireless chain was 
senously hampeied by the war, and by lack of concunence 
in detail among the Dominions , but the difficulties of the 
undeitakmg were really senous, and the final compromise 
amved at is as hkely to work satisfactonly as the first scheme 
Moie disappointing has been the failure to devise the means 
of estabhshing an effective " All Red Route ” or Impenal 
Steamship Service , but the difficulties, which weie great 
befoie the wai, were tendered far moie senous from the 
financial point of view by bostihties and the lesulting 
economic conditions, and the possibihty of an airship service 
has hampered attention to the steamship aspect The 
failure of the Dormnions to piovide the necessaiy funds foi 
the airship scheme in 1931 may be legretted, but the financial 
pressme on the governments was too great to lendei 
reluctance to spend freely at all surpiising 

The gieatest achievement, from the Dominion point of 
view, is doubtless the leversal dunng the war of the refusal 
of the Impenal Government to considei favourably the 
question of a preference to the Domimons, and the caiijung 
out of this change of view at the first tanff revision aftei the 
war ^ It IS true that the prefeience was then confined ngor- 
ously to duties existing before the war and those imposed 
dunng hostihties for revenue purposes, and that food and 
raw matcnals were excluded from its operation But the 
pnnciple has been conceded, and, if its value to the 
Dommions has not been very gieat, it has been of real impor- 
tance to India in its incidence on tea Moreover, the pnnciple 
of preference cannot be divorced from the more general 
question of the encouragement of impenal development by 
joint measures of vanous kinds Of these not the least 
important is that of the promotion of effective shipping 

^ The Finance Act, 1919 (9 <&, 10 Geo V , c 32) , House of Commons 
Papers Nos 1O4, 165, 1919 Special assurances as to the continuance 
of preference for 10 years have been given to the West Indies in 1922 , 
Parliamentary Papei Cmd 1683 Per contra it is recognised in the 
case of West Africa that to give a monopoly to Biitish firms in peace 
time IS unjust , Cmd 1600 
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commtmications at reasonable rates, which is one of the objects 
of the Imperial Shipping Committee, representative of the 
various Empire Governments, which was sot up m 1921, 
and immediately set to woik to imestigate the thorny 
questions of slnpping lebates in Austialian and New Zealand 
tiade ^ The war natuially evoked most elaboiate airange- 
ments by local governments foi the combined maikoting of 
pioduce, and the Impel lal Government enteicd into contiacts 
with producers through these governments on a colossal 
scale This orgamsation has inevitably disappeared as such, 
with the advent of peace, but it has left behind traditions of 
co-operation which have alieady borne fiuit Tlieie has 
been far gi eater ease in conung to agi cements than was the 
case in inter-imperial negotiations befoie the uar In 1931 
the Impenal Slupping Committee found it possible to effect 
agreement on the long discussed and controveisial question 
of limitations on shipoivners' liability in bills of lading and 
cognate matters,^ and the Impenal Customs Conference 
disco veied a laigc measure of agreement on the nature of 
the information to be lequiied from the British exporter, 
who has in the past been needlessly liaiiasscd bj the constant 
vanations between the reqmiements of the diffeicnt Domimon 
authorities on matters of no impoitance * Agiecment has 
also been leached on the desirability and piacticabihty of 
having a patent light which will be opt‘iati\e thioughout 
the Empire, obviating separate applications in c\ery 
jurisdiction 

A further outcome of the war, and one of the gicatcst 
value to the Dominions, lias been the renouf'd activity of 
the Impenal Government in the woik of emigration At the 
Impend Conference of 1911 the view of that Go\ernment 
was that it was impossible and unrlesuable to encouiage 
actively emigration from the United Kingdom, as the <inuual 
emigration without such encouiagement absoibt*d piacti- 
caUy the whole effectively av<ulablo suiplus, and in the case 
of Scotland was actually gradually i educing the agiicultural 
population, which formed the foundation of the population, 
just as had long been the case m Ii eland 'I he Dominions 
Royal Commission, a body established as the outcome of 

* Parliamentary Papers, Cmd 1^83. 1480, and 15G4 

*Cmd 1205 ®Cmd 1231 
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the Imperial Conference of 1911 to study means of Imperial 
co-opeiation in the sphere of economics, on the assumption 
that no change was to be made in the Imperial policy of free 
trade, recommended the proposal to aid emigration, and the 
recommendation was strengthened b5'’ the advice of a Com- 
mittee in 1917, under Lord Tennyson ^ At the close of the 
war the Imperial Government adopted the principle of 
pro\nding free passages to the Domimons for men and women 
who had served in the war, with their dependents, provided 
that they had assured employment to go to, and weie selected 
as smtable settlers by the Domimon Governments As a 
result, up to Apiil 1922, some 50,000 settleis, wath the same 
number of dependents, had been sent out at a cost of 
£3,700,000 In 1921 the matter was considered first by a 
special conference, and the views of that bod3’^ w-eie endorsed 
by the Imperial Confeience of that j’ear Effect to them is 
given by the Empire Settlement Act, 1922, which sets aside 
£3,000,000 annually to be expended on promoting emigration 
About a third of that sum will go on giants of a part of the 
cost of passages and advances on this account , the lest will 
be av ailable for schemes of land settlement by' clearing 
forests, irrigation, building of railways and roads, and 
eqmpment of farms, as well as the trainmg of emigrants 
It is proposed laigely to fuither the enugration of boys, 
and of women, though it must be observed that m both 
cases the problem of successful emigration presents senous 
difficulties The action of the Imperial Government is in 
the natuie of diiect and effective assistance to the Dommions 
only, for they will accept none but settlers hkely to add to 
their wealth and strength, but indirectly the United King- 
dom will profit by the strengthemng of the Empne The 
project has, of couise, special advantages for Australia and 
New Zealand in particular, for the situation of world pohtics 
and the growth of the population of the eastern countries 
render it impracticable to hope to preserve these lands 
intact by any other means than the rapid mcrease of a 
European population Even so, it must be admitted that m 
Australia the Labour Party shows a manifest hostility to 
immigration, which it regards as a menace to the monopoly 
of industry possessed by a limited industrial population 
On the other hand, it is certam that only through the 
* Cd 8673 , see Cmd 1134, 1580, and X804, 
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increase of agncnltural production and e-vport can the indus- 
tries of the Dominions hope to flourish, since the conditions 
under which they work, especially in Australasia, render 
export to other markets difficult 

The spint of co-operation is seen also in two valuable 
proposals which became law in 1920 in the United Kingdom, 
followed by legislation in the Dominions and other oversea 
temtones The one ^ is to secure the provision of more 
effective means to strike at the demorahsmg practice by 
which husbands desert their wives and families, and go to 
other parts of the Empire, hoping thus to evade their legal 
obligations The new ariangement provides a fairly simple 
and effective means, by which maintenance orders, obtained 
in the place where the deserted wife or family become a pubhc 
charge, can be enforced through courts in other parts of the 
Empire without prohibitive expense 01 undue facilities for 
evasion The other reform ® provides foi an extension in a 
modified, but still useful foim to the Empire as a whole, of 
the facilities which already existed for enforcing judgments 
obtained in the highest courts of the different parts of the 
Umted Kingdom 

The system of conference has also proved its value in 
the final adjustment of the difficult issue lespccting the 
admission of Canadian hve cattle into the United Kingdom 
for purposes other than immediate slaughter llie exclusion 
of these cattle was clearly induced by fiilsc fears of disease 
among the cattle of Canada, but it was maintained stoutly 
through the mterested efforts of English agncultuie, and a 
promise to remove the embargo given at the Inipetial War 
Conference of 1917 was not implemented until the hands of 
the Government were forced by agitation in the United 
Kingdom, and the outstandmg difinulties of secuiing that 
the removal of the embargo should not be allowed to facilitate 
the introduction of disease weic disposed of at a conference 
of representatives of the two governments in 1922, thus 
removing from the British Government the stigma of having 
failed to implement a promise made under stioss of war 
conditions ® 

* Maintenance Orders (Facilities for Enforcement) Act, loao {10 
& II Geo V . c 33 ) 

* Administration of Justice Act, 1920 (10 <S, ii Geo V , c 81) 

s Parliamentary Paper, Cmd 1722, Importation of Animals 
Act. 1922 (13 Geo V c 5) 
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The Imperial Economic Conleiencc ot 1923, held con- 
temporaneously \Mth the Impel lal Conference of that year, 
marked a defimle severance of the Conference into an economic 
and a political side It arose from the decision of Mr Bonar 
Law as Prime Minister to summon an economic conference 
to concert measures with a view to reheve the mass of 
unemployment which mamfested itself in Britain as the after- 
math of the war, and its composition di\’'erged from that of 
the Imperial Conference proper by including 1 epresentati\ es 
of the non-sclfgoverning parts of the Empire, while it met 
under the presidency of the President of the Board of Trade, 
and not of the British Prime Minister Its most important 
achievement was the decision of the British Government to 
offer to increase largely the existing preferences on Empire 
imports, and to add to their number m respect of certam 
foodstuffs, while adhering to the decision to refuse to place 
taxes on fundamental articles of food Further, an offer was 
made of financial assistance from Imperial funds to pubhc 
or private bodies in the Domimons m respect of ordeis placed 
in Bntam out of loans raised for capital expenditure in 
anticipation of normal expenditure The Conference accepted 
also the principle of preference to Imperial goods and materials 
m all government contracts It was agreed that the services 
of British Commercial Diplomatic officers in foreign countries 
should be placed at the disposal of the Dommions, that Trade 
Commissioners appointed by the Domimons should be placed 
at the service of other parts of the Empiie, and that, where 
different parts of the Empire maintamed representatives m 
the same place, there should be co-operation between them 
The maintenance of the Imperial Shipping Committee respon- 
sible to the governments represented at the Imperial Confer- 
ence was approved, and the adoption of uniform legislation 
on bills of lading recommended Domimon co-operation m 
the extension of airship navigation was not accorded, though 
the desirabihty of interchange of mformation was admitted 
Nor did the question of wireless commumcations attain 
settlement, owing to serious divergences of view as to the 
pohey of private as opposed to pubhc enterpnse It was, 
however, agreed that representatives of the Dominions and 
India should be associated m the woik of the Imperial Com- 
munications Committee, when matters affecting the Dominions 
and India arose In view of the importance of freedom for 
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British shipping it was agiecd to assert the principle of non- 
differentiation in all Bmpire ports against foieign shipping, 
on condition of reciprocity, subject to the possibility of 
combined action against any attempt in the future to dis- 
criminate agamst British shipping in any foreign country 
It was also agreed to promote intcr-impe rial trade by 
facihtatmg the import of commercial travellcis’ samples and 
trade catalogues, and by the simplification of customs for- 
mahties , proposals for an Impel lal patent were rejected as 
regards the Dominions and India, on the scoie of lack of 
provision for the Imperial recognition of Dominion patents 
Proposals for Impeiial Currency Bills, as a mode of a^ oidmg 
exchange difficulties within the Empiie, were ovainmed and 
pronounced needless in view of the inevitable return of the 
convertibility into gold of Empire cuncncits A new plan 
for the future of the Imperial Institute and the co-operation of 
the governments in technical lesearch was accepted Am<‘nd- 
ments in the law of compensation for workmen weie ajypiovcd, 
so as to secure more just treatment of persons injuud in 
parts of the Empire where they were not resit lent There 

was also agreement on the important piincipk* ni the desira- 
bility of promoting the mutual enforcement in the st vcral 
parts of the Empiie of judgments of couits and .iibitiation 
awards, and on the propriety of subjt rting to Ilu‘ fiscal 
legislation of each part of tht Empire griveiimn nt.d t ntt ipiiscs 
canned on there by other governmt nts, Ihitisii oi fou ign, and 
of abolishing the exemption fiom juiistlutum of slalt -owned 
vessels engaged in trade, as opposed to gov'erniiit iital fund ions 
proper Difficulty, howevei, was fountl in adjusting the 
desire of Canada for free entry to Britain of pi digi ct stock, 
and the desire of the Enghsh Board of Agrieultiin* to ovdudi* 
such stock, while Canada complained strongly th.it ditfciential 
treatment was diminishing seiiously the tontcssion ahtady 
made regardmg the admission of stoic Ctittlo On the oilier 
hand, approval was readily accorded to tiie genei.il i>iin<iples 
agreed on at the Empire Forestry Conference* (f anad.i, ig-Jj) 
Great stress was laid tlirougliout the tliseussioiis on the 
entire autonomy of the sevei^ governments, an<i it was 
insisted that the scheme of Imiienal prcfeiente did not 
represent any bargain between the parts of the Emi>irc or 
treaty arrangement, each pait being free to change its tariff 
pohey at any time, while India wholly declined to accept 
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the principle of pri-icrcacc, on trie score lli-it it VvouldL run 
counter to the interests of India, Mhich were centred in free 
access to foreign markets On the score of autonomy also, 
Canada declined to accept a proposal in which theie was 
otherwise general concurrence, m favour of the establisnment 
of an Imperial Economic Committee, representing the govern- 
ments represented in the Impeiial Confeience The Com- 
mittee, on which Britain was to ha\ e four, the Dommions and 
India each two, and the Colomes and Protectorates two 
representatives, was to have the duty of advising on any 
matteis of an economic or commercial character, not falling 
within the sphere of the Imperial Shipping Committee, which 
was referred to it by any of the constituent governments, 
provided that no question which had any reference to another 
part of the Empire might be referred to it, without the assent 
of that part 

Co-operation betw'een the various parts of the Empire 
other than the Umted Kingdom has also growm and thriven 
through discussions between Ministers Of special interest 
IS the achievement of a considerable measure of community 
of commercial interest between the Dominion of Canada 
and the West Indies through the extension of arrangements 
for special trade concessions on either side, thus enabhng 
the Dominion to secure a stronger position in the West Indian 
trade, and dimimshing the trend of these temtones to fall 
under the economic supremacy of the Umted States ^ The 
Umon of South Afnca has been successful in concludmg 
tariff agreements on a pieferential basis with Canada, 
Australia, and New Zealand, and in 1922 the Commonwealth 
and New Zealand managed to come to agreement In 1923, 
howevei , Canada and Australia failed to come to terms New 
Zealand concedes to all British goods her preferential tariff 
but the arrangement of 1907 with South Africa affords 
special advantages to that Domimon 


2 The Dominions and India 

In the mam, India occupies in the matter of Imperial co- 
operation precisely the same position as any of the Dommions, 
but there is one essential question which affects deeply the 

^ Cmd 864 
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position of India m the scheme of the Empire, the issue 
of differential treatment based on race The question which 
at present is acute as regards mler-impenal relations only 
in regard to India, is one which must also arise in the future 
in accordance with the development of the civilisation of 
the negro population of South, West, and East Afiica, and 
on its successful solution must depend the possibihty of 
maintainmg the Empire in its picsent dimensions, oi its 
reduction to the territories inhabited by a while population, 
and minor colomal outposts which cannot expect to develop 
any independence of their own 

The acuteness of the pioblem as regards India is of 
recent growth, for the earlier contro\ersies logaiding im- 
migration exclusion, based on colour considerations, which 
evoked discussions of some hveliness between the Imperial 
Government and the Colonies, concerned rather Chinese 
and Japanese immigration But the emergence of a strong 
pohtical feeling in India has necessarily n suited in the 
complete revision of the conception of the situation India 
has rightly put an end to the system of the export of in- 
dentured Indian labour, which conferred gieat benefits on 
the West Indian Colonies, Mauritius, and Fiji, and Indians 
in these territories are now absolutely fioe settleis, thus 
removmg a condition of alfaiis winch was as d^unaging to 
Indian prestige as it was of dubious advant.ige to many of 
the labourers On the othei hand, the l^omimons have 
closed effectively the door to any serious Indian inimigiation , 
the Commonwealth immigration legislation since 1901 has 
been based on an education test, which can be so mampu- 
lated as to exclude any person whose entry is not desired , 
Canada has attained the same result m diveiso foims, especi- 
ally by reqmnng that any imrrugrant must come liy con- 
tmuous journey from his place of origin .ind jiosscss a con- 
siderable sum of money on arrival, 01 by simply closing 
immigration altogethei in places where fnchaus can be 
expected to land New Zealand, wluch at hist used a lan- 
guage test, m 1920 adopted with comph‘t<^ success the 
regulation that an immigrant from any foreign jil.uc*, or from 
a Bntish possession, if a native of an abonginal lace, can 
only enter the Doimiuon on the strength of a permit from 
the Domimon Government applied for from lus place of 
ongm In the case of South Africa exclusion is directly 
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effected It would be idle to deny that in this wholesale 
exclusion pohcj there hes a deep wound to Indian material 
interests and to Indian national sentiment There are large 
temtones in the Domimons which are well suited for Indian 
settlement , in Biitish Columbia, and m many parts of 
Austraha, and in most of South Africa they could find 
homes and prosper The resentment at exclusion is not 
dimmished by the leflection that in Natal it W'as Indian 
labour which built up much of the prosperity of the 
province 

The problem, however, would be comparativelj simple, 
were it confined only to the matter of exclusion, but it is 
aggravated by the treatment meted out m the Domimons 
to British Indians already legally settled there, and by 
attempts to penalise Bntish ships trading with the Domimons 
on which lascar crews are earned Thus since 1903 the 
Commonwealth has foibidden the grant of postal contracts 
to ships wath such crew's, and the effect of its merchant 
shipping legislation is to lender it practically impossible to 
employ lascars on ships engaged in the coastmg trade of the 
Commonwealth, a teim which covers the oversea ship 
which takes up passengeis and goods at any Australian port 
to carry them to the next In 1910 New Zealand actually 
proposed to tax hea\ily any ships trading to New Zealand 
which employed lascais, but this proposal failed to take 
effect thiough the Impenal Government refusing to sanction 
the bill The franchise is refused to Indians in Queensland 
and Western Austiaha, and also for Commonwealth elections 
as regards these States, and miscellaneous provisions in 
factory and agiicultural and land acts are armed at difierenti- 
atmg agarnst Indians, who for instance are more or less 
effectively excluded fiom the sugar and banana industries ' 
in Queensland In Canada the centre of trouble hes m 
Bntish Columbia, where not only are Indians demed the 
franchise, with the result that for federal elections m that 
province they are also excluded, but every effort has been 
made to prevent them obtaimng employment on mining and 
other works of vaned kinds That the prohibition has not 
been more extensive is largely due to the fact that the issue 
IS compheated by the question of treatment of Japanese 
who have had treaty nghts m Canada, which the Canadian 
» See the Banana Industry Preservation Act, 1921 
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Government has necessarily protected,^ natmally -with 
advantageous results foi the Indians also It is, however, 
m South Africa that the gravest ground for offence hes, for 
the large resident population there, mainly in Natal and the 
Transvaal, is definitely subjected to conditions of racial 
infenonty, and a steady effoit is made to induce members 
of the Indian race to return to India to escape the difficulty 
of local circumstances, on condition that they shall never 
return to Africa The difficulty of the position in South 
Afnca IS conceded , the restiictions which shut out Asiatics 
from landholding in the liansvaal aie iiiheiited fiom the 
repubhe, and Boer opimon demed formally anv possibihty 
of equality in Church or State between the white and the 
coloured races, with whom the Indian is in efiect classed 
There is keen jealousy throughout the Union of tlie business 
activity and success of the petty trader-^ whose rivals, many 
of them naturahsed incomers from JLastein Kuiope, wage 
war on them, with the aid of the legislatuie, by securing 
control of the nght of hcensing petty tiadeis for muujcipal 
bodies on which the Indians have, of cour-sc', no iej»i< sfuitation 
The denial of the Parhamentary franclnse m the Transvaal 
and m effect in Natal renders it impossible for the Indians 
to secure eftective spokesmen of their own m Parliament, 
and led to the adoption, undoi the a;gis of Mi Gandlu, of 
tactics of passive resistance which gave great trouble both 
to the Umon and to the Britisli and IiuUan Governments, 
imtil it was brought to a close for the time bi‘nig by con- 
cessions made by the Umon Parliament m Arts of 191J and 
1914 These measures while preventing imuiigiation provided 
means for the recogmtion of monogaimc Indian, maniagcs 
and the mtroduction of the wives anti olispnng of such 
marriages mto the Umon by persons lawfully domiciled in 
the Umon 

The grant of a new status to India, as the results of her 
services in the war, necessanly levived the issue in an acute 
form, and both m 1917 and 1918 the Impenal War Con- 
ferences had the matter under close considexation The 

* The legislation of the I>oimmun giving efTe< t to the treaty with 
Japan, as apphed to Canada in 1913, ovcindes prr>vincial kgisJation 
of 1921 attempting to exclude Japanese ftom wuiktng under govern- 
mental tunber licences cf Keith, /owm Comp I eg . v 280 i Ihe 

§ uestion of farther restriction was discussed in the (Ammons on May 
, 1922, but inconclusively 
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solution adopted i/as that of recipiocity, as a matter of 
courtesy and justice, although it vi as obvious that the working 
of such reciprocity would in the mam leave the issues un- 
affected m substance It was agreed that each part of the 
Empire should enjoy complete control of the composition 
of its owm population by means of restiiclion of immigration 
from any other community, but Biitish subjects domiciled 
m any part of the Empire should be admitted mto other 
parts for purposes of visits for pleasure or commeice, or for 
educational purposes, as opposed to permanent residence 
or temporary residence foi labour purposes India, there- 
fore, was entitled to subject persons from any overseas tein- 
tory to the same conditions as were apphed in that territory 
to persons from India Visits for temporary purposes were 
to be arranged on the basis of passports granted by the 
country of domicile and approved by an officer there on 
behalf of the country to be visited, a suggestion based on an 
effective agreement as to temporary visits arranged between 
the governments of the Commonwealth and India m 1904 
It was also agreed that Indians lawfully donnciled m the 
Domimons should have the right of introducing one wife 
and her children, if certified by the Government of India 
to be lawfully married under Indian laws, a recommendation 
which was aimed at Canadian conditions, and to which 
Canada proceeded to give effect 

India naturally was not satisfied by this measure of con- 
cession, and feehng was also aroused there by the departure 
of the Imperial Government ^ from the old rule of non- 
discrimination between members of the British race m the 
case of Kenya, where special areas of land in the highlands 
were reserved exclusively for Europeans, an unfair 55/ stem 
of segregation in tradmg areas was enforced, and the Indians 
were placed in a wholly inferior pohtical position to the 
white population, bang demed electoial rights or effective 
representation in the legislature In 1921 the question was 
debated at the Imperial Conference with the result that, 
while the right to control immigration was once more re- 
affirmed, it was recogmsed that there was an mcongrmty 
between the position of India as an equal member of the 
British Empire, and the existence of disabilities upon British 
Indians lawfully domiciled m some other part of die Empire. 

^ See Parliamentary Paper, Cmd 1311 
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The Conference accordingly expressed the opinion that in 
the interests of the sohdanty of the British Commonwealth 
it was desirable that the rights of such Indians to citizenship 
should be recognised Unfortunately, howevei, the re- 
presentatives of South Afinca were unable to accept this 
resolution m view of the exceptional circumstances of the 
greater part of the Union, and the Indians’ repiesentatives 
felt bound to place on record their profound concern at the 
position of Indians in South Africa, and their hope that by 
direct negotiations some way might yet be found to a satis- 
factory solution of the position there 

The Conference resulted in the decision of the Indian 
Government to despatch on a mission to the Dominions, 
Mr Snmvasa Sastii, in order that by personal di-cussion 
and expiessions of view in pubhc he might awaken Domimon 
opinion to the creation of a new regime m India, and explain 
the imphcations of the change in its beaiing on relations 
with the Domimons His imssion, which concluded in 1922, 
was marked by some success in the form of educating public 
opmion and achieved definite promises of amendments of 
acts, both in Austraha and in Canada, where the govern- 
ment undertook to consider granting the federal iianehisc in 
British Columbia as m the rest of the Dominion to Indians 
Unfortunately, he was unsuccessful in obtaining any leal 
change of opimon m British Columbia, wheie the govern- 
ment was unable to consider relaxation of its anti-Indian 
legislation, imtil popular opimon should be sufficiently 
educated to appreciate the necessity for an alteration in the 
pohey of hostihty even to domiciled Indians In the case 
of Kenya the question proved to be extremely complicated 
by reason of the existence of pledges to the Euiopean popu- 
lation given by Lord Elgin in the early days of settlement, 
when the Indian question had not ansen in an acute form, 
and above all by the consideration that in that teiritoiy the 
pnme duty of the government ought to be to safeguard the 
interests of the natives against undue encroachment, both 
by the European and the Indian immigrants But it was 
not contended that the existing situation in 1922 was in 
harmony with the essential principles of Impel lal co-operation, 
and a change of Governor was arranged to facilitate a solution 
The decision arrived at by the Imperial Government m 
July, 1923, after full discussion with the vanous interests 
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imolved, the propo"'''! that an attempt shovild be 

made to place European and Indian electors on the same 
footing with a single electoral roll ^ On the contrary, it 
adopted the principle that the European electors should 
return eleven members and retain manhood suffrage, while 
the Indians should be giv en five members with a wide franchise, 
one elected member being similarly conceded to the Arab 
community The same principle was to be adopted when 
electoral institutions were introduced into municipalities It 
was determined also to maintain the reservation of the 
Highlands for European settlement, and that immigration 
must be supervised with a view to secure the native Afncan 
from undue competition m subordinate mechanical and 
clerical work and m petty trade, that is, in effect from Indian 
competition The only substantial concession made to Indian 
views was the abandonment of the attempt at segregation, 
either for residential or trade purposes, the impracticability 
of which was in fact patent The decision was inevitably 
regarded m India as a complete victory for the European 
section of the population, although stress was laid by the 
Imperial Government on the view that the interests of the 
Afncan natives must be paramount, and on the retention of 
Control of the legislative in the hands of an official majonty 
In the Umon of South Afnca, which Mr Sastn did not 
visit, the question has not been matenally changed in aspect 
by the resolutions of 1918 or 1921 The temper of the people 
IS sufficiently shovra by the legislation of 1919, when the 
Transvaal Asiatics (Land and Tradmg) Act of the Umon 
Parhament effectively put an end to the practice of securing 
the holdmg of land m the Transvaal by Asiatics, which was 
forbidden by the old Act of 1885 of the Repubhc, through 
the medium of the creation of companies which, though 
composed of Asiatics, were as junstic persons not Asiatics, 
and therefore were exempt from the operation of the law 
At the same time effective steps were t^en to complete the 
operations of the Gold and Tovmship Laws of the Transvaal, 
under which the trading by Indians in gold areas and town- 
ships, that IS the most profitable places for trade, is prohibited, 
and thus a promising source of hvehhood, for which they 
are naturally fitted, is withheld from Indians For Indians 

^ On the other hand conamnnal representation has been refused, 
on convincing grounds, to the Indian communities in the West Indies 
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also the mter-provincial barriers of freedom of movement 
are retained, and they aie demed access to the Oiange Free 
State The action of Natal in 1921-4, in seeking to dcpiive 
Indians of even the mmucipal franchise, is striking evidence 
of the refusal of the people of the Umon to accept any senti- 
ment of imperial co-operation in this regard 

The same spiiit animates the repoit of the Asiatics Enquiry 
Commission of 1920-21 Not only does it decline to lecom- 
mend any relaxation in the restrictions affecting Indian 
landholding and residence in gold areas foi trade, but it 
makes fuither suggestion that in Natal fiesh restrictions 
should be imposed, under which the right of Asiatics to 
acquire and hold land for farming and agncultuial purposes 
outside townships should be confined to the coast area, 
while a system of voluntary residential and trading segrega- 
tion of Asiatics in townships is advocated together with 
efforts to secure the voluntary repatriation of Asiatics from 
the Union The proposals were naturally strongly icseiited 
in India, and the Union Government in January, 1923, 
intimated that it was not prepared to legislate during the 
current session m accordance with the recommendations of 
the Commission 

The grave importance of the issue from the Impel lal point 
of view was made apparent during the Imperial Confeience 
of 1923, when the Indian representatives urged that steps 
should be taken to carry into effect the principle of t quality 
for domiciled Indians adopted at the Confeience of 1921, and 
suggested the appomtment of Committees by the British and 
Dommion Governments to examine in co-opc ration with a 
Committee appointed by the Govemmtnt of India th<* modes 
of making effective that resolution. The Canadi.in Piime 
Minister admitted that it would be difficult to sc‘curo legis- 
lation conferring the federal franchise on Indians in British 
Columbia ^ generally, though it was already given to such 
Indians as had served in the war, while the Prime Minister 
of the Commonwealth promised to consider legislation * to 
carry out in spirit the resolution of 1921, and the Prime 
Mimster of New Zealand welcomed the proposed visit of a 

* The provincial legislature on Nov a8, 1933, passed a resolution 
of protest against any concession 

■Old age pensions and the franchise are the outstanding questions , 
see Commonwealth Debates, 1933, p Z476 



The Dominions and Indta 119 

Committee Inaia General Smuts, on tire otner hand, 

declined wholly to agree, and denounced the resol at on of 
ig2r as unwise He insisted that disabihties were imposed 
on Indians not on racial, but on economic grounds, and. he 
held out no hope of any political or other concessions to 
Indians in the Union The representatives of Newfoundland, 
and of the Irish Free State, on the other hand, appioved 
heartily of the Indian desire for full equality of status, and 
the Imperial Government accepted the proposal of a Com- 
mittee, although insisting that the Kenya decision could 
not be reopened A strong protest against the attitude of 
General Smuts was made by Sir Tej Bahadur Sapru, who 
insisted that the attitude of South Africa was fatal to Imperial 
unity, and intimated that it would probably be necessary for 
India to treat the question as one of international law, and 
bring it before the League of Nations as an issue of the rights 
of minorities to fair treatment He also insisted that the 
people of India could never accept as final the Kenya decision 

The grave difficulties of the position as regards South 
Afmca are inevitably seriously increased by the determination 
of the Prime Minister to approve the principle of segregation 
as regards Indians resident there, ^ and the bitterness of feehng 
evoked in India hy the Kenya decision, and the dehberations 
of the Imperial Conference, in so far as South Africa is con- 
cerned, represents a fact of the utmost concern from the point 
of view of the ultimate maintenance of the umty of the Empire 
India, it IS clear, cannot m the ultimate issue, acquiesce in 
membership of any system in which in effect race is made the 
basis for the grant of political rights 

1 A Bill for the purpose was introduced m 1924, and elicited bitter 
protests in India. 
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THE GOVERNMENT OF NATI'VE RACES 

X Imperial Control of Natwe Races 

In the main the task of the Impenal Government m regard 
to native races is of a simplei character than that of the 
Domimons, m so far as the problem is not raised of the nval 
claims of white and coloured populations to dominate the 
temtones It is a sigmficant reminder of this fact that 
the chief difficulties now to be faced by the Impenal Govern- 
ment are precisely in cases where, as in the Domimons, 
white settlers are able to stand the dimatic conditions and 
to increase in numbers by natural growth The complexity 
of the Indian problem would have been mextiicable, b ad 
India permitted of true European settlement, and had a 
lai^e European commumty grown up accustomed to political 
domination over the rest of the people 

For the tropical portions of the Empiie m gcncial, the 
rdle of the Impenal Government must be that of a piotcctor, 
who ensures the existence of conditions and arcumstances of 
peace and order, calculated to promote the development of 
the native race or races mhabiting the tenitory In West 
and East Afnca, for instance, it would be idle to ignore the 
necessity of a European Government to pcinut of any chance 
of the development of avihsahon The melancholy history 
of libena illustrates acutely enough the difficulUt's facing 
the growth of negro states even under comparatively favour- 
able arcumstances The same lesson can be read fioiii the 
history of the Zulus, or the Bechuanas, or Basutos, oi the 
Swazis in the south Through a variety of arcumstant’e, of 
which pohtical incapaaty must be reckoned an impoitant 
factor, these races failed to develop any orgamsation of 
substantial value as an instrument of avihsation It is 
essential to remember that the great achievement of the 
Zulus was to build up a mihtary force with vast potentialities 
for destruction, and the subjugation of nval tnbes, 

120 
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but without any conception of the creation of a body 
politic 

It IS obvious that, while it is the pnme duty of the Imperial 
Government to secure peace and order by the suppression 
of tribal warfare and of the slave trade and slave 1 aiding, 
it is essential that the administiation of native temtones 
should be conducted on the basis of enabling the nati\es to 
learn to rule themselves This is doubtless a conception, 
which at times has not been clearly realised by British 
administrators, who have aimed, as in India, rather at 
developing the maximum of efficiency m the adirunistration 
regardless of the fact that this process has only a hmited 
sphere of vahdity The financial burden imposed by an 
admimstration through imported officers is a grave burden , 
it renders it necessary to impose taxation, which in itself 
may be hght, but winch none the less presses heavily on 
natives with scanty means, and it does httle or nothing to 
develop the power of the natives for self-government On 
the contrary, it tends to injure the moral character of the 
people by robbing them of the power of self-direction , the 
chiefs lose their utihty and smk to the rank of nunor servants 
of the government, who perform their work without much 
capacity or 11 terest The nati\ e system of hfe is interfered 
with, and nothing effective is supphed in its place It is an 
easy step to the fuither pohcy of puttmg compulsion on the 
native to work for pn\ate Euiopean employers, a project 
once favoured by the admimstiation in East Africa, and for 
a time even viewed with some measure of approval by Loid 
Milner, as Secretary of State for the Colomes Happily his 
pohcy in this regard was effectively repudiated by Mr 
Churchill, and the idea of tunung the native population into 
a piece of machinery for the profit of immigrant white settlers 
has been officially and emphatically repudiated Instead, 
it is now more clearly recognised that the native is by no 
means so lazy as his detractors make him out to be , that his 
dismchnation to work, when it exists, is largely the outcome 
of communal customs which have abstracted much of his 
energies for work for the bmefit of his chiefs , and that there 
IS no insuperable difficulty m securmg his active co-operation 
in development of local resources by the process of assurmg 
him personal gams from his labour The enormous extension 
of the production of cocoa in the Gold Coast is a classical 
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and most remarkable example of the energy of the native, 
when he is allowed to work on his own land in his own way 
foi his personal profit, and incidentally, of course, for the 
profit of the state whose taxes aie largely based on his capacity 
to earn and purchase imported goods, as well as pay more 
diiect taxation It is possible, of couise, to point to v’-aste- 
ful and inefficient modes of cultivation adopted, but it would 
be idle to imagine that any system of compulsion could have 
produced more satisfactory results on the Gold Coast, and 
the experience of the Belgian Congo under forced laboui ^ 
is a painful reminder of the dangers of leaving human life 
at the meicy of exploitation by commercial inteiests 

For commumties such as those of West Afnca policy 
cannot be simple, for circumstances eire wholly div erse 
There exists, for instance, on the coast a population wluch 
has acquired a tmcture of European ideas, and adopted 
European dress and in some measure soaal habits , such a 
community must be educated to self-go\emmcnt as a distant 
goal through participation m mumcipal government on an 
elective basis leading ultimately, no doubt, to the adoption 
of election as the method of selecting the members of the 
legislatures, which thus will gam gradually fulloi contxol ovei 
the executive, wlnle the executive should moxe and nioie 
completely be recruited from among the ranks of educated 
natives, whose employment mcidentally must result in laige 
economies in the cost of admimstration 

Inland, however, in West Afnca there aie the regions 
governed as protectorates, in which exist the descendants 
of ancient native kingdoms such as those founded in Noithein 
Nigeria by the Fulam at the expense of the Haussa population 
These Mahomedan states weie a burden to tlie country in 
that they waged war on one another, and i aided for slaves far 
and near, but they had acqmrcd a tincture of Mahomedan 
law, and were not unfamihar with conceptions of administra- 
tion and a regular judiciary To replace these potential 
instruments of government by British officials woidd have 
been a smcidal pohey, and successive administrators of 
Nigeria must be accorded the credit of having aimed at 
rehabihtating the older form of administration, lidding it 
of Its arbitrary and barbarous character, and maJkmg it a 
reasonably efficient method of government, and at any rate 
' Cf Keitli, The Belgian Congo and the Berlin Act (19x9) 
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something more workable than a European admimstration 
The Ermrs and their subordinates are thus converted into 
instruments of government, denving their authority from 
governmental recogmtion, and carrying on their admimstra- 
tion subject to the general laws enacted for the territory by 
the Governor Supervision over their executive authority 
IS exercised by the residents and their subordinates, and the 
judicial activities of the Kadis and Emirs, while left intact 
so as to secure the adoption of Mahomedan and native law 
in regard to civil rights, is curtailed so as to prevent any 
serious injustice m the admimstration of criminal law To 
European of&cers certain classes of cnmes are entrusted for 
pumshment, especially such as are not offences against native 
law, or as are barbarously pumshed by that law There is 
no doubt the possibility of injustice and oppression by native 
courts, but on the whole the system of supervision is 
adequate to prevent the occurrence of very grave evils, and 
no other practical system has even been suggested 

In other regions of Nigeria the effects of tribal wars and 
slave raids left no semblance of effective authority among 
the pagan tubes, and it has been necessary laboriously to 
seek to bmld up a framewoik of government on the basis 
of Native Councils, a task of the utmost dif&culty, but the 
only means of securing any practical results of value 

The case of Nigeria is tjqiical of African problems generally 
The development of native admimstrative capacity remains 
the essential pioblem to which only a gradual, and as yet 
often dight, progress has been made It is accompanied as a 
matter of course by constant regard for native law , the 
laws of England, including the statutes of general apphcation, 
are doubtless in force m West Africa, while Indian legislation, 
based on that law, prevails m East Afnca, but these facts 
are subject to the rule that native law, so far as it is not 
contrary to the elementary prmciple of equity and justice, 
IS admimstered in cases, whatever the court before whidh 
they are brought, where the sole parties are natives Where 
one party is a native and the other a European, or native 
hving as such, more difficult questions anse, since it might 
be as unjust to apply unadulterated native law to the European 
as to apply Engh^ or Indian law to the native, and the 
Courts have to be guided largely by their own ffiscretion 
For such difficulties there is, of course, ample precedent m 
LB B 
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the history of Bnlish lelations with the much more advanced 
and elaborate avihsation of India 

It IS dear that legislation and administration for such 
communities cannot appropriately or wisely be entrusted to 
any persons who are not under effective Imperial control 
To create a legidature m which Europeans occupying private 
positions were given a preponderating power would be most 
unjust, since they could hardly do othei than legislate 
predominantly in their own interest, even if they had the 
necessary knowledge to understand native mleresls, which 
is normally not the case Hence, at an early date, power 
was given to the Crown by acts now consolidated in the 
British Settlements Act, 1887, to legislate for Bntish tem- 
tones in West Africa, even if not acquired by cession or 
conquest, by Order in Council, and to create dependent 
legislatures m these possessions Over the protectorates in 
East and West Africa similar legislative authority, but less 
restneted, is possessed under the Foreign Juiisdiction Act, 
1890 

In the case of the Kenya Colony the Impcnal Government 
is faced with the dif&culty of a resident wdnte population, 
which may find a permanent home on the highlands, and a 
large native population, combined with a very considerable 
body of Indian immigrants, who have deserved well of the 
country by reason of the services rendered by workers from 
India in the building of the railway to Uganda, which could 
never have been earned out without their labour It is 
impossible to avoid the conclusion that m the interests of 
the native population restnetions on imnugration both of 
Europeans and Indians are essential The pohey of the 
European residents, who have disproportionate power on 
the legislature, is inevitably directed at secunng mitive 
labour at low rates, for which purpose vanous efforts at 
compulsion have been mooted,^ whale the growth of the 
Indian community can hardly be expected to tend to the 
benefit of the natives, to whom they are no more akin than 
Europeans, and on whom their mfiucnce is alleged to be often 
detrimental 

The necessity and the value of Impenal superviaon is 

1 Compare Parliamentary Papers, Cmd 873 and 1509 Mr Churchill 
fonnd it necessary to modify Lord Milner a pohey of permitting a 
system vrhich m effect mtroducod compulsion. 
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obvious in legard to the fundamental issue of land owner- 
ship , if local legislatures were reheved from Imperial con- 
trol, it would be impossible to expect the adoption of 
sufficiently generous measures in native interests Both m 
East and in West Africa, in point of fact, the fullest recogm- 
tion has in the mam been accorded to the fundamental 
principle that British pohtical sovereignty or protection does 
not mean the confiscation of native land interests The 
legislation of Northern Nigeria which has sometimes been 
treated as deviating from this rule is, on the contrary, a 
complete affirmation of it , m a closely settled territory there 
IS no room for any pohcy save of frarik and immediate recog- 
nition of native land rights under native law , in Northern 
Nigeria wars and raids had created a position in which de 
facto large areas of land had no just owner, and the Protec- 
torate legislation recogmsed this fact by claiming such lands 
for the Crown, but only as a trustee for native rights In 
West Afnca no case has arisen of disregard of native land 
interests for the sake of Europeans , instead, great care has 
been taken of late years to prevent imprudent grants of such 
rights by the natives themselves, a most benefiaal senes 
of legislative mterventions In East Afnca the settlement 
of the Kenya Colony has been attended by the assigrung of 
native reserves defimtely dehrmted, and there has been some 
complamt that the marking out of these reserves is an tm- 
just depnvation of the natives The answer, to some extent 
valid, is that there was more land than amid properly be 
used by the natives, and that tnbal wars had ousted, or 
reduced to an infenor status, the ongmal propnetors, so that 
claims to ownership rested merely on nghts of conquest, not 
made good by effective possession The problem, however, 
remams, whether it was wise pohcy to seek to estabh^ a 
European resident community m a limited area of a native 
territory, thus mevitably creating a difficult racial 
problem 

In the Western Paofic, m the Gilbert and Elhce Islands 
Colony, th«*e may be found the same pnnciple of government 
through local chiefs aided by thear councils, who imder the 
supervision of a small British staff effectivrfy carry on and 
raise the necessary revenue for the cost of admimstratton 
The Solomon Islands Protectorate presents the beginmngs 
of a sunilar system, but the task is of more difficulty owmg 
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to the lack of civilisation among the tribes In Fiji the 
preservation of the native forms of government and native 
rights over land, which aie recognised in the widest sense, 
has to be combined with the government of a large resident 
British Indian population, and a steadily growing European 
population in close touch with Australasian sentiment 
To concede an independent legislature would obviously be 
impossible -with due regard to the interests of the natives by 
whom the islands were ceded to the Crown Their traditional 
system of village and district councils has been recogmsed 
and strengthened, while native affairs form the subject of 
periodical meetmgs between the Governor and the high 
chiefs and representatives of each piovince A Native 
Regulation Board, consisting of the Governor and four 
officials with five native members, is charged with tlie duty 
of making regulations with regard to marriage and divorce, 
succession to property, the jurisdiction of civil and criminal 
native courts, and other matters relating to the well-being 
of the natives, these regulations atlaimng the fiirce of law 
on submission to the Legislative Council m which the natives 
are represented 

In other parts of the Colonial Empire the problem of 
government Offers fundamentally in that theie is now no 
possibihty of using native institutions The West Indian 
islands presented for the most pait the difficulty of the 
existence of two strams in the population, one of European 
ongm, one the descendants of Afncan slaves, willi, of coiuse, 
the mevitable inter-mixture of races Expenenre has in 
some degree shown that such commimitics have not, under 
modem conditions, economic strength sufficient to maintain 
themselves without external assistance, and that it is im- 
possible to entrust full legislative power to either a section 
of the people, or the people as a whole, m the present state 
of devdopment of these temtones, some of which at one 
time enjoyed full representative government, but found that 
condition impossible when the foundation of their prosperity 
was destroyed by the abohtion of slavery, and competition 
of beet sugar with their staple product Ihe presence of 
Indian immigrants m considerable numbers m such places 
as Tnmdad and British Guiana is a further giound for 
Imperial control 

The eastern Colonies present complex problems. Ceylon 
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naturally claims gradual advance through a stage of constitu- 
tion analogous to that of India to the goal of self-government, 
though this claim has not jet received acceptance In 
Mauritius the presence of an enormous population of Indian 
ongm causes a position of dehcacy as regards the French 
Creole population, and necessitates an impartial control 
In Hong Kong and the Straits Settlements, Impenal control 
is obviously desirable, while m the Malay States is presented 
a classical example of admimstration through native agency 
with British advice 

South Afnca also presents two classical instances of the 
preservation of native institutions in the case of Basuto- 
land and the Bechuanaland Protectorate, both governed by 
Resident Commissioners imder the High Comimssioner of 
South Africa, who alone legislates for the temtones The 
native institutions in either case are carefully preserved, 
subject to mtervention both in executive and judiaal matters 
to prevent injustice Basutoland also boasts an advisory 
council of 100 members, mnety-five nominated by the chiefs, 
and five by the government Disputes between Europeans 
and natives are dealt with by European magistrates 


a Dommton Control of Native Races 

The Domimon Governments, m a greater or less degree, 
have all been confionted with the task of deahng with bodies 
of aborigines situated withm their central territories, and, 
save Canada and Newfoimdland, with dependencies largely 
occupied by native races 

In Canada the position was largely simplified by the 
comparatively small numbers of American Indians, and by 
their inabihty to combat the advance of avihsation By 
careful treatment of Indian dlaims it was found possible 
for the agents of the British Government to acqinre from 
them the necessary cessions of their lands on suitable terms 
of payment, and the responsibihty for native relations 
throughout Canada was vested by the British North America 
Act, 1867, in the Domimon Parliament The object of 
Canadian pohcy has been to secure the development of 
Indians within the large reserves — ^nearly five imihon acres 
for httle over 100,000 Indians — ^whidi have been set aside 
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for Indian occupation, to provide facilities for education, 
and to tiain them with a view to their giadual complete 
emancipation from a status of infenoiity and complete 
merger in the general population Some objection has been 
taken to this pohey by sections of Indian opinion , it has 
been claimed that the Indians are on a basis of alhance with 
the British Crown and that, save by agreement, no alteration 
can be made in their status , exception was on this ground 
taken to the inclusion of Indians in the Canadian legislation 
of 1917, imposing compulsory service, though there was no 
lack of anxiety to aid the Empire in the struggle, and the 
percentage of voluntary enlistments in the Canadian forces 
for the war was exceptionally high The aims of the Govern- 
ment are set out effectively in the amendments of the Indian 
Act earned out in 1920 Provision was then made for the 
establishment of day schools and industnal or boarding 
schools, for the transport of children to these schools, and 
for allowing inspection of the schools by the chief and coimcil 
of any band of Indians Attendance at such schools may be 
made compulsory for Indians between seven and fifteen years 
of age Moreover, the Governor m Council is authonsed, on 
the report of the Superintendent-General of Indian Aflairs, 
to enfranchise Indians, male and female, above the age of 
twenty-one, and to issue to them patents for then lands ‘ 
On such enfranchisement an Indian with his wife and chil- 
dren becomes on a footing of equality with any other British 
subject m the Doimmon An Indian woman is also freed 
from disabihty by marrying a non-Indian In the same 
year the franchise was speaally conceded to every Indian 
who served overseas, although the franchise is normally 
demed to unenfranchised Indians 

Newfoundland has been fortunate in escaping difficulty 
as regards native rights The abongines there have become 
extmet, and those on the Labrador coast, which is included 
within the limits of the Doimmon, are disappearing rapidly 
despite philanthropic efforts to save the race, a task for 
which the Dominion Government has no funds to spare 

In the Commonwealth the abongines have laigcly ceased 

*■ In 1922 the Act was amended to make it necessary that the 
Indian should desire enfranchisement The possibility of compulsion 
had aroused dissatisfaction among the Six Nation Indians who claimed 
to be allies, not subjects, and the alteration conduced to restore 
harmony 
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to present a problem of serious concern through the diminu- 
tion of their numbers There are still appaiently some 60,000 
mainly in the Northern Terntoiy, in Queensland, and in 
Western Australia, and considerable sums are expended by 
the responsible governments. State and Commonwealth, in 
providing for their relief when need dnves them to approach 
mission stations and other sources of aid In the Northern 
Territory their interests are secured in some degree by the 
fact that legislation is earned out by the Governor-General 
on the advice of the Commonwealth Mimstry , but it is clear 
that contact with civihsation is fatal to the vitality of a race, 
never apparently numerous but healthy enough in its normal 
condition The Commonwealth furthei has, apart from its 
mandated temtones, control of the Bntish portion of Papua 
with its large and uncivdised abonginal population The 
legislative authonty for the territory may be exercised by 
Parliament, or normally by a local legislature of officials 
and nommees of the Government, and its l^slative activities 
are closely supervised to secure native mterests The 
admimstration aims at using native mstrumentahties m 
government, and has been successful m preserving native 
interests with scanty resources Native land rights are fully 
recognised, and deahngs between Europeans and natives in 
land are forbidden, sales of land bemg permitted only by 
the natives to the Government, which then makes such 
grants to Europeans as it deems fit The native race is 
further protected from Indian or Japanese immigration and 
exploitation oy the immigration restriction pohey of the 
Commonwealth The Commonwealth is responsible also 
for the Govemm^t of the tmy Norfolk island and its mixed 
population 

New 2 Jealand alone of the Dominions has been m the 
position of having to deal with a warlike and mtelhgent 
native population, which has made a real stand against the 
detenoration of European influences The Maons, though 
stationary as regards numbers of the population of full blood, 
have shown abihty in many directions, and thaur interests 
have been greatly furthered by the provision for them of 
four elective seats, confined to Maori Sectors in the House of 
Representatives The Maoris have stoutly mamtamed their 
rights to their lands, and, though from time to time sur- 
renders of surplus lands have been arranged, and certain 
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lands were forfeited for rebellion, the land legislation of 
New Zealand has respected and safeguarded native rights 
from diminution by the errors of the Maoris themselves 
Nor has effort been spared for the social and moral welfare 
of the race, which has produced pohticians and admmistiators 
of far more than average accomplishment If, as is possible, 
the ultimate fate of the full-blooded Maori is extinction, the 
race will nevertheless have left an abiding mark in the history 
of New Zealand, and have affected m sensible measure the 
population 

New Zealand, however, also controls, in addition to her 
mandated territory, the important islands known as the 
Cook group which became her possession by annexation m 
1901 The admimstration of these islands has been a happy 
adaptation of the native form of government, and now 
stands consohdated in the Cook Islands Acts of 1915. aJid 1921. 
Islands Coimals exist, consisting either in whole or part of 
ofhcial, elected or nominee membeis , the ofhcial members 
are generally European officers and Ankis, native chiefs , 
nominated members hold office during the pleasure of the 
Governor-General or for a fixed penod, not exceeding five 
years Women as well as men are eligible as electors and 
members of the Councils The Councils have power to make 
laws for the good government of the islands, provided that 
the laws must not be repugnant to acts of the New Zealand 
Parhament The maximum penalties imposed under such 
laws must not exceed three months imprisonment or a ;f50 
fine, and no law may deal with customs duties , boi rowing 
of money is prohibited nor can a Cotmcil establish Courts of 
Justice or appropriate expenditure of revenue other than 
that raised imder authonty of their laws These laws must 
be assented to by the Resident Commissioner, or the Governor- 
General, and the latter may disallow an ordinance assented 
to by the former The laws are enforced through the High 
Court, which has all jurisdiction, civil or cnnunal, necessary 
for the administration of justice Judges and Commissioners 
of the Court are appointed by the Governor-General A 
Commissioner may with some exceptions exercise the full 
powers of a judge, subject to appeal to a judge Judgments 
in the High Court are subject to appe^ to the Supreme 
Court of New Zealand and judgments in civil cases are 
enforceable by that Court The manufacture and importation 
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of intoxicating liquor are absolutely forbidden, even 
for European use, this arrangement being the condition on 
which, in 1921, the Island Councils accepted the proposal 
that a white representative elected by the white population 
should be added to these bodies, a change which could not 
be made without their consent, as the terms of annexation 
provided for the maintenance of the Coimcils as they stood 
As in the case of the Maoris of New Zealand propei, the 
essential aim of the admimstration is to preserve all that is 
sound in native custom while directly or indirectly terminatmg 
permcious practices 

In South Afnca the native question presents difficulties 
of the most formidable character, for which no solution is 
even in sight The mere fact that the native population, 
exclusive of mixed and other coloured populations, forms 
sixty-seven per cent of the total population, places the 
question in a wholly different fight from that fotmd in the 
other Dominions The standard of civilisation among these 
natives vanes gieatly, and an important factor m the pro- 
blem IS presented by the existence of \eiy miscellaneous 
elements of rmxed blood, while even in the reputed white 
population there is often some admixture of negro descent 

The pohtical poweis of the natives of the Union is defimtely 
limited In the Cape no racial discnmmation as such was 
permitted by the Impeiial Government, but the uneducated 
and uncivihsed native was excluded from the franchise as 
the result of the pioperty and educational qualifications 
requisite , in Natal practically total exclusion was attained, 
and in the Transvaal and the Orange Free State the vote was 
never conceded The Union of South Africa Constitution, 
while retaimng and safeguarding from hasty alteiation the 
Cape native vote, excludes any native from membership of 
Parliament It piovides m their favour, however, the m- 
adequate protection that four of the members nominated to 
the Senate by the Governor-General shall be selected by 
reason mainly of their thorough acquaintance, by reason of 
their official experience or otherwise, with the reasonable 
wants and wishes of the coloured races of South Afnca 
A further safeguard against ill-considered local action is 
provided by the rule that the control and administration of 
native affairs throughout the Umon are vested m the Govemor- 
Geaeral in Council, who is authorised to exercise all the speaal 
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powers possessed by the Governors of the Colonies before 
•the union The actual contiol of administi ation is exercised 
through the Munster for Native Affairs and Ins department 
of state, under the direction of a permanent secietary The 
Native Affairs Act, 1920, makes provision for the estabhsh- 
ment of a Comimssion presided over by the Mimster, whoso 
functions and duties include the consideration of any maltci 
relatmg to the general conduct of the adnnnislration, of the 
legislation m so far as it may affect the native population 
(other than matters of departmental administration), and 
the submission to the Mimster of its recommendations on 
any such matter If the Minister refuses to accept their 
recommendations, they can compel the consideration of the 
matter by the Governor-General in Counal, and ultimately 
the laymg of the papers before Parhament The plan is 
based on the arrangements laid do-wn in the schedule to the 
South Africa Act, 1909, regarding the admimstrative sjstem 
to be apphed to the native temtones still retained under 
Impenal control, if they are transferred in due course to the 
Umon, and its aim is to secure the adoption of a consistent 
and well thought out pohey m native affairs, experience in 
the Colomes ha-vmg shown that native poHcy was ever in a 
state of confusion and flux through changes in mimstiies 
and lack of continuous purpose Further the Governor- 
General IS authorised to estabhsh a native local council for 
areas where abongmal natives predominate, with power to 
provide for the maintenance of roads, drains, dams and 
furrows, water supply, suppression of stock diseases, do - 
truction of noxious weeds, sanitation, hospitals, methods 
of agriculture and educational facihties, for which purpose 
they may levy a rate of annually on each adult male 
Rules may be made for the consultation of the natives before 
the members of the councils are nominated, and for their 
tenure of ofiice and remunei ation Each Council is to be 
presided over by a permanent dvil servant The Governor- 
General may also on the advice of the Commission summon 
an assembly of native chiefs, members of native or local 
councils, and promment natives with a view to ascertaimng 
the sentiment of the native population of the Union, a pro- 
posal based on the powers given to the Governors of the 
Transvaal and the Orange River Colony Constitutions of 
X906, and 1907, but not then acted upon 
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The system of Councils is one which has been in the 
past best exemphfied in the Transkeian temtory, the chief 
aboriginal area in the Cape The General Council assists 
the Chief Magistrate of the Territories by its advice , it 
consists of eighteen magistrates and fifty-four native members, 
who represent the District Councils, which are in effect 
executive committees of the General Council , these Coimcils 
consist of a magistrate and six councillors, two nominated, 
and the rest proposed by the local representatives of the 
ratepayers Their fimctions are on the hnes of those provided 
in the Act of 1920 In the Pondoland area there is also a 
General Council and three District Councils, but ■with less 
extended powers In the Glen Grey area there is a district 
council composed of a magistrate, with six nominated, and 
SIX elected members, charged with the raising of a rate and 
Its expenditure on education, dipping of cattle, roads, agri- 
culture, irrigation, and pubhc he^th In the Orange Free 
State the Witzieshoek Reserve has a Board, constituted under 
an ordinance of 1907, of two Europeans and five nominated 
natives, -with powers over roads, water supply, samtation, 
and education, while the chief exeiases avil jurisdiction, 
subject to appeal to the European Commandant, who alone 
deals with criminal cases J'unsdiction over na-tives is 
exercised by magistrates, and in certain town areas, including 
Cape Town, Port Elizabeth, Durban, and Pietermaritzburg, 
natives are reqmred to hve in locations 

Both as regards industry and land holding, insoluble 
questions present themselves In 'the mines of the Transvaal 
native labour is essential if the industry is to be preserved, 
but white labom opmion insist on confimng native workers 
to other than skilled labour, and this is supported by Trans- 
vaal regulations having the force of law Pohtical reasons 
also tell in favour of the contention of the white miners, 
since, if the natives were permitted to become skilled workers, 
their demand for pohtical rights would be greatly strengthened 
In the Cape education has been stimulated by missionary 
efforts, and has resulted m the estabhshment of a South 
Afr ican Native College, which aims at education of a university 
standard and opens its doors to natives and coloured persons, 
and Indians of both sexes, a factor which will render it 
increasingly difficult to mamtain the Boer doctrine of refusing 
equahty to the coloured races, though it accords admirably 
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with Mr Rhodes’ dogma of equal nghts for every civilised 
person The serious manifestations of industrial trouble of 
late years in the Transvaal are a symptom of the effect of 
uniest among the white miners on the nati\e mind, and it is 
significant that in the grave events of 1922, in the Transvaal, 
a disquieting feature was shown in the savage attacks on 
peaceful natives made by the revolutionaries 

The question of native land rights is at least as compheated 
In 1913 a preliminary step was taken in the Natives Land 
Act, 1913, which was intended to clear the way for a pohey 
of reserving certain areas in the Umon definitely for Eui opean 
occupation, and other areas foi native occupation, the con- 
ception being that the natives should be encout aged to develop 
within these areas a civilisation peculiarly then own, not 
along mere European lines The Act provided foi the main- 
tenance as far as possible of the statui, qtw as ugaids land 
tenuie by Europeans and natives respectively, ^uid set up 
a Commission charged wnth the dutj of reenmuu tnling to 
Paihament what areas should be set aside foi I'ui opean, 
and what for native occupation The task prov<tl evlK nu Ij. 
difficult, and the comphcation of the whole schemr led .unong 
other tlungs to the passing of the legislation of 1920, for 
the creation of a Commission winch might studj ,it kisnie 
and m detail the problems of racial segiegatoju, n.itive 
education, native taxation, native life in uibau and indus- 
trial aieas, and the native pass laws The lattci, whuh aie 
of the most complex and harsh charactei, npnstut the 
devices of the Governments of Natal, the 1 r.insv a<iJ, and 
the Orange Free State, for supervising and Kstuding the 
movements of natives, which arc fieo only lu tlu < ape, 
outside the Transkeian aiea The necessity amtiuiuig 
these laws is patent and not demed, but unhaj'jalv nothing 
effective has yet been found practuahle, thus piipituating 
a gnevance which is undoubtedly senous A remt‘<ly m the 
more generous issue of exemptions from these laws has been 
too sparingly applied, and there is no doubt that abuses of 
power and injustice are only too easy under the existing 
condition of the law 

The issue of segregation presents the fatal difficulty that, 
if It IS to work at oU, it must be complete, and m that case 
the farmers of the Union would be reduced to cultivating 
with their own hands, and European labour winch would 
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probably not be economically possible, and winch at an}’' 
rate they are not prepared to tr} Any paitial form of 
segregation would obviously defeat the puipose of inducing 
the natives to develop then own ciMlisation, foi it would 
mean a constant commumcation between the reserves and 
the non-native areas Nor is it easy to see how the ideal of 
allowing the natives to develop on their own hnes can be 
attained , the influence of European civihsation on the 
Bantu has been far too lengthy to have failed to destroy the 
vitality of na'tive institutions , what is possible in Northern 
Nigeria is hardly practicable in the Cape or the Transvaal 
An extremely disquieting fact was also revealed by the 
war, the eflficiency of native troops when effectively trained, 
as experience against the German native levies in East 
Africa showed only too plainly The Umon Governmental 
pohcy excludes natives from mihtary traimng, but it is 
idle to Ignore the rising self-consciousness of the na'tive or 
the difficulty, which must become steadily more obvious, of 
maintaimng a pohcy of repression The rehgious activity of 
the separatist churches is a further sign of the aim of the 
native to attain for himself a status independent of European 
control and supervision 
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CHAPTER VII 


THE RULE OF LAW AND THE RIGHTS OF THE SUBJECT 
I The Rule of Law 

Throughout the Empire the system of government is dis- 
tinguished by the predominance of the rule of law The 
most obvious side of this conception is afforded by the 
principle that no man can be made to suffer in person or 
property save through the action of the ordinary courts 
after a pubhc tnal by estabhshed legal rules The value of 
the prmaple was made obvious enough duimg the war when 
vast powers were necessarily conferred on the executive by 
statute, under which nghts of individual liberty wore severely 
curtailed both in the United Kingdom and in the oversea 
temtones Persons both Bntish and alien weie dcpnved 
moie or less arbitianly of liberty on grounds of suspiaon 
of enemy connections or inchnations, and the movements 
of aliens were severely restncted and supervised , the courts 
of the Empire ^ recogmsed the validity of such powers under 
war conditions, but it is clear that a complete change would 
be effected in the security of personal nghts if executive 
officers m time of peace were permitted the discretion they 
exerased during the war, and which in foragn countnes they 
often exerased even in times of peace 

A further aspect of the rule of law is the fact that in the 
mam the law makes no discnmination between private 
individuals and offiaals in r^ard to its enforcement It 
does not, save where statute has intervened, afford any 
further protection to an offiaal than to an ordinary person, 
and su^ statutory consideration is largely justified by 
reasons of convenience, as m the case of the requirement 
that actions against pubhc authonties sliould be brought 
within a reasonable hmit of time But special courts are not 
constituted to deal with cases in which offiaals are parties, 
nor m the ordinary courts is any speaal code apphed to the 

^ Keith, War Government of the Domimons, pp 307 f 
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consideration of such cases There is no leal exception to 
this in the fact that under such acts as those dealing with 
health insurance various matteis interesting individuals are 
assigned for settlement to quasi-]udicial bodies constituted 
from executive officers, for these matters do not touch on 
any fundamental rights and are manifestly unsuited for legal 
deterrmnation 

This absence of anythmg really corresponding to the 
droit administratif of continental law has resulted m the 
fact that the fundamental rights of the subject are nothing 
more 01 less than principles evolved by the law courts in the 
apphcation of the general prmciples of law to individual cases 
To enact them formally has accordmgly been rare m British 
constitution making, and the fact that they are formally 
enacted in the Irish institution is due to a dehberate follow- 
ing of continental and American precedent It is important 
to note that in the Free State, as often elsewhere, the enuncia- 
tion of principles is not accompanied by any effective means 
of enforcing them, so that they possess no more validity than 
the same pnnaples do m cases where they are imphcit m the 
constitution 


2 The Rights of the Subject 

The nght to personal freedom essentially rests on the 
fact that machinery exists under which any person not de- 
prived of hberty by sentence of a judicial body can, if placed 
tmder restraint, assert his freedom and pumsh those who 
have illegally deprived him of it Thus he can by setting the 
cnmmal law in motion secure punishment of the offender 
for assault and false impnsonment, and he can by btmging 
an action obtain damages to such extent as se^ns smtable 
to a jury mterested m vmdicating the rights of the mdividual 
More important still, by the use of the writ of habeas corpus, 
he, or his friends, can secure that whoever detams him shall 
be compelled to explain the grounds of his detention, so that 
if it be illegal he may be hberated by the court The power 
has repeatedly been exerased to secure the vmdication of 
hberty, to protect the subject against illegal proceedings 
under martial law, and to secure the hberation of a man 
detained as a ^ve, and the declaration that slavery was 
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xmlawful m England Moreover, the principle applies to the 
whole donunions of the Crown , the Enghsh Courts have 
jurisdiction and indeed must issue the writ save as regards 
possessions where courts exist with authority to issue the 
wilt and secure its execution,^ and they would exercise it 
if necessary to prevent injustice The extent of the value 
of the existence of the writ is shown by the necessity which 
has arisen, whenever pohtical prisoners have been deported to 
any Colony, to secure local legislation to legalise their deten- 
tion, so that they may not secure their discharge from custody 
on a habeas corpus Moreover, so effective is the security 
for early trial or discharge in case of allegations of crime that, 
in time of civil disturbance, especially in Ii eland, or in risk 
of war, it has been necessary to suspend the operation of the 
wnt as regards persons suspected of treason or other grave 
offences against the security of the State As, moreover, a 
mere suspension does not extinguish nghts, though it delays 
remedies, it is necessary to indemnify by Act of Parliament, 
as in 1901 and 1920,* any illegal interference with personal 
hberty 

A stnkmg example of the effective action of the Courts 
was afforded in 1923, when a unanimous judgment of the 
Court of Appeal * procured the release from internment m 
the Insh Free State of a large numbei of persons who had 
been arrested m Great Bntam and deported to IrcLind on 
the strength of a regulation made under the Restoration of 
Order m Ireland Act, 1920, and believed by the Law Officers 
of the Crown still to be valid despite the establishment of 
the Free State The action of the mmistry, which was 
motived by the desire to coimter what was beheved to be 
a conspiracy to aid the rebels in the Free State, was indemni- 
fied by Parhament, but full provision was at the same time 
made for the establishment of a tribunal to receive claims 
from persons thus wrongfully deported and interned, and to 
award them damages on the same principle as would be 
applicable in an action for false imprisonment. Moreover, 
the Government accepted in the House of Lords on June 6 

* The Habeas Corpus Act, 1S62 (25 & 26 Vict , c. 20). 

•The Indeiamty Act, 1920 (lo & ii Geo V, c 48) 

• Ex parte Art 0 ‘Bnen, 39 The Times Law Reports, 487 The 
House of Lords decided on May 14, that no appeal lay to them ui such 
a case, tbtd 63S 
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a lesolution moved by Viscount Grey to the effect that the 
House affirmed “ the long estabhshed prmciple of the con- 
stitution that the Executive should not, without the previous 
and special authority of Parliament, exeicise the power 
of arrest without bnngmg to trial by due process of law ” 
Freedom of speech or discussion is assured similarly 
merely by the rule that a man maj say or write an5rthmg he 
pleases, subject to habihtj/ to pumshment if he is guilty of 
sedition, that is exciting disaffection agamst the government 
or of hbelhng any person, and that whether he is guilty of 
any of these offences will be decided by a judge and jury, 
or at any rate by a court of law The extent to which freedom 
IS thus attamed obviously largely depends on pubhc opinion, 
but it IS not subject to direct governmental control, and m 
practice m the Umted Kingdom and the Dommions a very 
wide hberly is enjoyed, particularly as regards attacks on 
the form of government, even m South Afiica to the extent 
of permitting unchecked piopaganda for a repubhc Pre- 
hminary censorship of the press is essentially a war expedient, 
but m India and some Crown Colomes efforts have been 
made to cope with sections of the press beheved to be seditious 
by requiring deposits of money, to be forfeited on conviction for 
sedition or otherwise, a pioceeding of decidedly dubious value 
The light of pubhc meetmg agsun rests merely on the 
fact that a man comnuts no breach of the law if he gathers 
with others and engages in any discussion, neither trespassmg 
on pnvate ground, violating local regulations of mumcipahties, 
01 obstructing th e pubhc sti eets If the purpose of the meetmg 
is m any sense illegal, then the members taking part m it 
have no grievance if they are dispersed by authority It 
may even be that a perfectly legal and orderly meeting may 
be broken up by the pohce without illegality, if that be the 
only means of preventmg a breach of the peace caused by 
opponents of the meetmg without legal justification, though 
it IS plain that the first duty of the authorities is to protect 
the meetmg m the exercise of its legal freedom Restrictions 
on the right, such as reqmrmg previous consent of magis- 
trates or other authorities, have been enacted from time to 
time and some use of these powers to restrict meetmgs deemed 
pohtically dangerous has been made of late both m the 
Umon of South Afnca and m India, m either case with dubious 
results 


X. 
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Freedom of conscience and worship exists as the result 
generally of the absence of any estabhshed church, and 
where such churches exist in the restriction of the authority 
of these churches to those who are voluntaiily members of 
la both parts of Ireland they are secured by express 
enactment, and similar provision for rehgious toleration is 
made m Malta, where the population is devoted to the Roman 
See The exclusion of persons from of&ce on the score of 
religious behef has been reduced to very narrow hmits in the 
Umted Kingdom, and has been repeatedly repudiated m India 
None of these rights nor such other nghts as those of 
bearing arms and possessmg property are regarded as in 
any way fundamental constitutional pnnciples in the great 
majority of British possessions The right to expropriate 
property without compensation belongs to every govemmait 
to which the legislatuie accords it, save m Northern Ireland, 
the cairymg of arms is regularly, m the United Kmgdom,^ 
as weE as in India, restricted by the requirement of of&cial 
permission The degree of private right must depend on the 
mterest of the State whose strength hes in the measure in 
which room can be found for the individuahty of the subject 
in the unity of the pohtical orgamsm 


3 Marital Law 

The nghts of the subject would be ineffective if the 
executive government possessed normaEy any light of inter- 
ference at discretion with these nghts, and there aie grave 
disadvantages m any legislation, su<di as in continental 
countnes often exists, authonsmg the government to pro- 
claim a state of siege in cases of emergency, and permitting 
wholesale disregard for the ordinary laws of the land It 
IS a far better safeguard for individu^ hberty and the secunty 
of property that, if circumstances require violations of 
normal nght, express sanction should be given by Parha- 
ment , the vast powers wielded by the Government m the 
Umted Kingdom dunng the war, under regulations made 
under the Defence of the Realm Acts, would much better 
have been conferred in greater particularity, as need arose, 
^Firearms Act, 1920 (jo 4S: ij Goo V, c 43) 



The Rights of the Subject X41 

by the legislature ^ If Paihament is not in session, and m 
case of sudden emergency, it may often be found necessary 
to break the law jErankly and to rely for legal sanction on an 
act of indemnity This is essentially the position created by 
a declaration of martial la-w by the executive , legally it has 
no effect whatever m the absence of express statutory sanc- 
tion, and it leaves the rights of all persons rmaffected tmless 
and until they are varied by statute That is not, of course, 
to say that acts done under the supposed authority of martial 
law are necessarily illegal The common law of the several 
parts of the Empire recogmses more or less distmctly the 
rule that in emergency private rights may be disregarded 
for the sake of the security of the State , it is no trespass to 
enter and use land without the owner's consent for rmhtaiy 
pm poses, though compensation should be paid , it is not 
murder to kill persons joimng m insurrection, or to detain 
them in custody But the hmits of the power to ignore 
private rights m emergency are wholly vague and acts of 
indemmty are essential to avoid claims after the emergency 
has passed Such acts, it is dear, should cover all actions 
done in good faith, even if erroneous or foohsh , it should, 
however, be made clear that malicious misuse of authority, 
to gratify private ends, is utterly excluded from mdemmty, 
and complaint has on occasion been made of the extremely 
wide terms m which, m the Umon of South Africa, mdemnity 
in respect of the suppression of insmrection and not has been 
conferred ® There is, it is dear, a real danger in passmg 
unhimted acts of mdemmty , on the next occasion of dis- 
order evilly disposed men may, tmder co\er of aiding the 
government, take the opportumty of pa3nLng off old scores, 
confident that the indemmty accoided will be wide enough 
to shield them from punishment for their misdeeds 


4 Remedtes against the Crown 

Enghsh law recogmses that the Crown can commit person- 
ally no wrong, but from an early date it provided means, 

^ Certain wide powers in grave emergencies are given to tlie 
government by the Emergency Powers Act, 1930, but under con- 
ditions securing elective Parliamentary control, s 1 (2} 

* The Imperial House of Commons drastically revised the Indemnity 
Bill of 1923 (13 & 14 Geo V , c 13 ) 
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now stereotyped by statute, by which a subject might, by 
petition of right, have a judicial decision as to any land or 
goods of his which, he claimed, had come without lawful 
ground into the possession of the Crown, and as to any 
contract entered into with the Crown which had not been 
fulfilled But the Crown is not hable in tort for any wrong 
done by its ofi&cers, and it has been necessary, when it has 
been desired in the oversea possessions to give rights against 
the Crown m tort, to confer them by special enactment 
In Scotland, and in a few Colomcs, by practice suits directed 
to obtain damages m tort are entertamed, and there seems 
no adequate ground for the maintenance of the Enghsh rule 
of governmental immumty, at least as regards commercial 
undertakmgs , a distinction m this respect is recogmsed m 
India 

In accordance with these principles no remedy is avail- 
able against an official who contracts foi the Crown, for he 
IS not personally any party to the contract, but merely 
acts as the mouthpiece of the Ciown On the other hand, 
as the Crown can do no wrong, any wrong done is that of the 
officer, and no plea of the royal command, or of slate necessity 
will be heard to justify a wrong The person who actually 
commits the wrong is hable, and so also may be his superior 
if he ordered the committal of the wrong, as opposed to 
givmg an order which might have been cained out without 
breach of law 

There are few exceptions to this general principle If an 
alien outside the realm suffers wrong at the hands of an 
officer of the Crown acting on authority, or having his action 
ratified ex post facto by the government, he can successfully 
be met with the plea of " act of state,” which bars the in- 
vestigation of his claim m any British Court, ^ the matter 
becommg one for diplomatic representations if redress is to 
be dauned But, if the ahen is on British territory, the plea 
IS inadmissible, and m any case it carmot be urged against 
a British subject A solher again, though he commit an 
illegal a.ct, may be excused by the fact that he acted on the 
orders of his officer, provided that the order was not mani- 
festly illegal, for he is imder obhgation to obey his officer, 
and cannot weigh the legality of any order closely, but the 
officer will be hable for the order given 

‘Cf Keith, Joitm Comp Leg, xu 313 f 
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Judges are exempt fiom hability for anjthmg done or said 
by them m their judicial capacity, even if they are alleged 
to have acted maliciously, provided, of course, that they 
have acted within the limits of their jurisdiction , the 
privilege, which is conceded for the purpose of ensuring the 
fearless execution of justice, cannot extend to acts done 
wheie no jurisdiction exists The principle apphes to judges 
overseas as much as to Enghsh judges, except, of course, 
where special statutoiy provision exists Special protection 
IS also extended to rmhtary and naxal ofBcers who set m 
motion proceedmgs leading up to courts martial on subordin- 
ates, even if they act without adequate justification or 
mahciously 

The Lord Lieutenant of Ireland ^ has been h^d to be 
exempt from legal process of any kind in Ireland, and thus 
has been given the same immunity as the King, but it is 
quite otherwise with the Governor of a Dominion or Colony, 
who possesses no immumty whatever from process, even 
though he merely acts on the advice of his mmisters For 
wiong-domg in a Colony a Gov'emor may also be pumshed 
criminally in England, though the necessity for such action 
IS obsolete, while in India there still exist restrictions on the 
powers of the courts towards members of executive coun- 
cillors as well as Governors, and these have been lUogically 
extended even to mmisters under the new regime A general 
power to pumsh in England persons guilty of oppiession 
while m office in India still exists, but is in disuse m view 
of the effective checks on misconduct already existing 

There are defimte himts to the powers of the courts 
over the executive The couits are not adapted to compel 
the performance by the executive of their duty to admimster 
on behalf of the Crown, and they will issue a mandamus to 
compel action by a government department in such cases 
only as are characterised by the defimte imposition by 
Parhament, or the Crown on a department of a specific 
obhgation to the pubhc as opposed to the Crown Hence 
actions to recover money and apphcations for a mandamus 
against Secretaries of State have failed, while departments 
such as the Board of Education or the Commissioners of 

^ It may be presumed that the Governor-General of the Free State 
does not inherit this immunity, nor presumably the Governor of 
Northern Ireland, at least so far as he acts as a representative of that 
government 
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Inland Revenue have been held subject to judicial control 
tT i ceitain respects Similarly, in the oversea territories, it 
ruled that no fyiGf'vtdayi'ius "wiU he to a C^ovemor 
Nor will an injunction be granted so as to inteifere with 
the pubhc duty of a department, though occasionally 
rehef against action threatened by an administrative authority, 
if illegal, may be obtained by a declaratory suit against the 
Attorney-General ^ 

i-On th.e whole subject, see Board of Edni.ation v Rice, [ign] 
A. c ivo Local Government Board ^ Arlidqe, a. c 120, Dyson 

V C1911I I K » 41 ®. N Conit>arative Adm^n■^s- 

trattve Law, pp 615 fif 



CHAPTER VIII 


CHURCH AND STATE 

I The Churches of the British Islands 

England, excluding Wales, is possessed of a national church 
closely related to it by legal ties The Ehzabethan Act of 
Supremacy asserts the sovereignty of the Crown over all 
persons and causes ecclesiastical and temporal, to the ex- 
clusion of any foreign power Further, by the Acts of 
Umfomnty, the Articles of Religion and the Book of Common 
Prayer are made the binding rules of the faith of the Church, 
which cannot be altered without the assent of Parhament 
Subject to these articles and the rubric. Convocation may 
make canons bmdmg on the clergy, but m this action the 
Crown exerases complete control In the first place, the 
royal hcoice is necessary for the meetmg of Convocation m 
either provmce, and secondly the canon enacted must be 
confirmed by the Crown before it can take effect, while, if 
the laity are to be affected, then Parhament must enact 
the canon as part of the law of the land As the two Con- 
vocations are composed solely of ecclesiastical persons, 
bishops, deans, proctors, one for each Chapter, archdeacons, 
and representatives of the diocesan clergy m the case of 
Canterbury, or the archdeaconry m the case of York, it is 
dear that neither body is well adapted to deal with matters 
affecting the laity also, and there has been created, m 1919, 
a National Assembly of the Churdi of England representative 
of all the sides of the Church ^ It consists of two houses, 
the bishops, who are members of the upper houses of the 
Convocations, form one house, and clergy members of the 
lower houses of the Convocations and laity elected pen- 
odically by members of the Church form the other Mattas 
dealing with the doctnnal formulae, sacraments, or servaes 
of the Church must be discussed by each house separately, 

^The Church of England Assembly (Powers) Act, 1919 (9 & 10 
Geo V , c 76) , see also House of dommons Paper No 102, 1919 , 
No 50, 19** 
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and finally voted on in the foim approved by the bishops, 
and the Assembly cannot deal with any matter belonging 
to the bishops in right of their episcopal office Any measure 
passed by the Assembly is submitted by its Legislative 
Committee to an Ecclesiastical Committee of Parhament, 
fifteen members selected by the Lord Chancellor, and Speaker 
respectively j&rom each house , that committee drafts a report 
on the nature and legal effect of the proposals, and gives 
Its opinion on its expediency, especially in relation to the 
constitutional rights of all His Majesty’s subjects , the 
report is sent to the Legislative Committee, and only if it so 
desires is the measure then presented with the report to 
Parhament , if then both houses resolve that it be presented 
to the Crown, it has effect on assent of an Act of Parhament, 
and may repeal or amend any act referring to the Church 
other than the rule as to the procedure to be followed in 
Parhament on any measure sent from the Assembly The 
Church has thus acqmred much freedom, but subject to 
effective supervision by Parhament 

The jurisdiction of the Church is now ecclesiastical in 
t57pe, de^ng with offences by dencal persons, who, by viitue 
of membership of the church hierarchy through ordination, 
are subject to exclusion from Parham entary or mumcipal 
office The most important functions of these Coiuts, which 
are diocesan and provincial, are under the Public Worship 
Act, 1874, and the Church Ihsciphne Act, 1840, to deal with 
offences by clergymen against church rules and morahty , 
appeals he to the Judicid Committee of the Pnvy Council, 
which IS aided m deciding them by such arch^shops or 
bishops as are Pnvy Councillors summoned as assessors 
An ecclesiastical person may be pumshed by admonition, 
by suspaision from the exercise of functions, and by de- 
pnvation of his preferment , if he defy the judgment he may 
be sentenced to impnsonment But against excess of juns- 
diction he is protected by the civil courts, which may by 
prohibition forbid the ecclesiastic couits to exceed their 
authonty, or, if he is in pnson, by habcat, corpus investigate 
the legahty of the order for his detention 

The Crown has further extensive patronage , the ardi- 
bidiops, the bishops, and deans, are appointed by the Crown 
on the recommendation of the Pnme Mimster, as also are 
some canons, while the bishop appoints otliers as well as 
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archdeacons, and rural deans Presentations to benefices 
are also owned in considerable numbers by the Crown 
Further, through the Ecclesiastical Commissioners, the State 
controls the adnumstration of important church estates 
in order to regulate the apphcation of the mcome of the 
church and secure the foundation of new hvmgs Tithes as 
church property were not a State grant, but a customary 
donation, which has become stereotyped, and tithes are 
often owned by non-ecclesiastical persons 

The Church of England is now, under Acts of 1914 and 
1919, disestabhshed in Wales, and a body with elaborate 
provision for its self-government has been substituted under 
Parhamentary authority In Ireland the Church of Ireland 
was disestablished by the Act of 1869, ^^td now exists as a 
voluntary body with large powers of alteration of its con- 
stitution The many other churches of England and Wales 
and Ireland are all without State connection, treated in law 
as voluntary assoaations whose regulations are bmding on 
the members %nter se as matters of contract, and may be 
interpreted by the courts if any dispute anses as to property 
or other civil rights, eg tenure of ofiice Mere disputes as 
to doctrines, unconnected with civil rights, the courts do not 
attempt to decide 

The Act of Umon with Scotland asserts, as a fimdamental 
condition of umon, the mamtenance of Presb3rtenan Church 
government as the estabhshed rehgion, and mcorporates the 
provisions of the settlement effected in 1690 and 1693, as 
to church government This system has a hierarchy beginning 
with the Kuk Session, consistmg of the immster and elders , 
the presbytery, composed of the immsters m its area, which 
the General Assembly determines, and exercising similar 
powers as regards ordination, induction, and supervision of 
mimsters, to those exercised by the bishop in England , 
the Synod, cxinsistmg of all the members of the presb5rtenes 
m its limits , and the General Assembly, which is composed 
of two mimsters from each presb5^ery, one or more elders 
from eadhi, and one from each royal burgh, and a minister or 
^der from each Umversity 

The General Assembly is the final Court of Appeal from the 
courts of the church , no appeal hes from it to any civil 
<x)urt, nor does prohibition run against it As a legislature 
it meets annually on a date fixed by the Moderator, at the 
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dose of the preceding year’s meeting, it passes overtures 
which are sent down to the presbytenes and become law on 
their approval being accorded No royal sanction is re- 
qmred, but, as a sjnnbol of the old controveisies between 
Church and State, the High Commissioner appomted by the 
King occupied a ceremomal position at each Assembly, and 
summons it to meet on the day fixed by the Moderator, a 
procedure which the Church regards as merely otiose Dis- 
iiVft of mterference with its privileges is marked in the Church , 
the restoration of patronage by Parhament m 1711, in 
flagrant breach of the Act of Umon, resulted, in 1843, through 
the mtervention of the courts to protect the rights of patrons 
against the daims of the Assembly to disregard statute law, 
in the secession of a powerful minority to form the Free 
Church Overtures for reumon resulted in 1921 ^ in legisla- 
tion to give the Church unquestioned power to detemnne, 
withm very wide hmits, its owm constitution in complete 
fre^om from the State, in order to facihtate the reunion 
of the Church with the Umted Free Church, a body represent- 
ing the amalgamation of the Free Church majority and the 
Umted Presbytenan Church of Scotland The other churches 
of Scotland are voluntary bodies, includmg the Episcopal 
Church , they are subject to State intervention through the 
action of the courts in matters of status and property , m 
the htigation arising from the amalgaimation of the Free 
^urdi and the United Presbytenan Church, the House of 
Lords finally held that the amalgamation involved the loss 
of the Free Church endowments, as the new church did not 
comply with the conditions affecting these endowments, and 
the mtervaition of Parhament was requisite to apportion, 
on a just basis, the property of the Free Church between those 
who had accepted the amalgamation and the minoiity who 
diluted It 


2 The Church Overseas 

It was natural that in the settlements effected overseas 
by Enghshmen it should have been thought possible and 
desirable to perpetuate the official position of the Church 
of England, and that the Crown should have purported to 
> The Church of Scotland Act, 1921 (zz & Z2 Geo V , c 29} 
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confer on bishops in the Colonies ecclesiastical jurisdiction 
But the circumstances were adverse to this effort to create 
Estabhshed Churches , the Judicial Committee held, m 
certain cases in South Africa, that the Crown has no right 
in Colomes with legislative institutions to confer coercive 
jurisdiction of any kind, so that it became clear that without 
legislation the Church of England could have in the Colomes 
nothmg, save the same status as any voluntary church The 
doctnne of the Pnvy Council clearly apphed properly only 
to cases in which the Crown had no power to legislate by the 
prerogative, and accordmgly coercive jurisdiction might 
have been legally conferred in any colony acquired by con- 
quest or cession, in which no representative legislature had 
l^en created to deprive the Crown of the prerogative of 
legislation, but advantage was not taken of this fact In 
Camada, where extraordinary pams had been taken to secuie 
the Church of England a position of favour and revenue, 
the advent of responsible government was followed m due 
course by the defirute abandonment of the idea of estabhsh- 
ment In Canada, at present, the nearest approach to an 
Estabhshed Church is the position of the Roman Cathohc 
Church m Quebec, though all its authority and power are 
such as could be recogmsed under the geneial principles of 
law as belongmg to a volimtary church Similarly the 
churches m Australia and New Zealand are wholly on a 
voluntary basis as regards State coimection In South 
Africa, despite legislation for the Umon of the Dutch Re- 
formed Church m the four provmces by the Umon Parliament, 
that church is as httle an Estabhshed Church as the Church 
of the Provmce of South Africa, the ofi&cial title of the Church 
of England m South Africa The relations of commumon 
between these churches and the Church of England are 
matters oitirely of ecclesiastical concran, and are not within 
the purview or control of the State As in England and 
Scotland the courts concern themselves only with rehgious 
issues if they are necessarily mvolved in determimng civil 
lights, such as the claim to ownership of trust property or 
the validity of tenure of office 

In these autonomous churches, whose chief contact with 
the Church of England is through the penodic Lambeth 
Conferences, m winch branches of the church in foreign 
countries take part, the cxinsecration of bishops takes place 
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without any intervention by the State But the Church of 
England maintams closer relations with Colonies and other 
territories where no autonomous churches exist, and bishops 
to act in these areas, without any coercive jurisdiction, are 
appomted from time to time The only intervention of the 
Crown IS the grant of hcence under the sign manual and 
signet to the archbishop to consecrate the proposed bishop 
for service m an oveisea possession, or in foreign parts , the 
Colomal and the Foreign Secretaries countersign the war- 
rants The bishops thus appointed have episcopeil status, 
but are merely members of voluntary associations for legal 
purposes 

In India, as often, there is an exception to this normal 
rule, for the Crown by statute has power to create certain 
bishoprics and to define and confer ecclesiastical jurisdiction 
There is, however, no Estabhshed Church in India, though 
in the past considerable sums in the aggregate have been 
spent on the provision of rehgious estabhshments for the 
benefit of the civil and mihtary European residents In 
the Crown Colomes such payments have become more and 
more hmited m amount in the course of time, but, while 
the Colomal Office has never of late years encouraged re- 
hgious endowments, it has left matters largely to local feehng, 
especially when the pohcy of small grants to \aiious de- 
nominations on an eqmtable basis has been adopted, and 
when for any reason without endowment there might be 
lack of facilities for rehgious worslup Absolute toleration, 
of course, is the pohcy of the Crown, which consistently 
asserted this doctnne from its assumption of direct rule in 
India 

A difficulty of some seriousness arises m cases of pro- 
tectorates where Mahomedan intolerance is opposed to 
Chnfetian missions , m the Moslem states of Nigcna the 
Emirs have been permitted in effect to discourage or 
prohibit Christian propaganda, while no restriction exists on 
Mahomedan propaganda in Bntish territory But the 
apparent anomaly is exphcable on the groimd that insistence 
on toleration m the Emirates in this regard might involve 
nots and murders, which would necessitate the overthrow 
of the regime of ruhng through the local authonties and 
impose excessive burdens on the State 
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CHAPTER I 


THE UNITED KINGDOM 
I The Crown 

The royal and impenal crown is held under statutory enact- 
ments by the House of Windsor, descendants of the Pnncess 
Sophia, daughter of Elizabeth, Queen of Bohemia, and 
granddaughter of Janies I , who manied the Elector of 
Hanover These statutes imphcitly negati\e the doctnne 
of divine nght of hereditary succession and establish the 
supremacy of the nation, for they excluded one hne of kings 
and laid down conditions binding on all futuie sovereigns 
To become a Roman Cathohc, or marry one, involves for- 
feiture of the Crown , the people axe absolved from their 
allegiance, and the next in the hne if Protestant succeeds 
Moreover, the sovereign must be in commumon with the 
Church of England The regency, in the event of the mmonty 
or incapacity of the sovereign, is also regulated by Parha- 
ment, which has further conferred on the Crown the nght of 
refusmg sanction to the mamage of any descendant of 
George II , save m the case of the issue of pnncesses mamed 
mto foreign houses, though such descendants may marry 
at twenty-five, after givmg twelve months notice to the 
Pnvy Council, unless both Houses of Parliament dissent 
The ddest son is by birth Duke of Cornwall, and is 
created Pnnce of Wades and Eaxl of Chester by Letters 
Patent 

The person of the kmg and the sovereign power are 
protected by the law of treason, a term which covers any- 
thmg done or designed to lead to the death, or bodily harm 
or restraint of the kmg, adhering to his enemies or levying 
war against him, while conspiraaes to levy war or deprive 
the Crown of any part of its doimmons, or to mate foreigners 
to invade the realm, aire treason-felony, as are also force 
contemplated or apphed to make the kmg change his counsels 
or intiimdate either House of Parliament An alien withm 
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the realm owes allegiance, and can be gmlty of treason no 
less than a subject, nor can a subject evade the penalties by 
seeking to assume foreign nationality 

The royal power is continuous despite the decease of 
the holder , neither Parhament nor ofl&cers of the Crown now 
vacate office on the death of the sovereign 

The extent of the royal authority has been contmuously 
under modification and reduction from the vast powers of 
the Norman kings, who combined executive, legislative, and 
judicial functions, and were also under the feudal system 
the supreme holders of land The revolutionary settlement 
embodied in the Bill of Rights and the Act of Settlement,^ 
demed the Crown the right to tax in any form, to maintain 
a standmg army, and to suspend or grant dispensations from 
the operation of laws, while by securing the judges tenure 
during good behaviour, subject to removal on addresses from 
both Houses of Parhament, the Crown nas deprived of the 
weapon, which the Stuarts found so useful, the packmg of 
the bench with servile mstruments It was also now im- 
possible to tamper with Parhament by creating new boroughs, 
for the House of Commons was determined to preserve 
itself from control m this way Fmther, Parhament was 
deaded on compelling the king to have recourse to it , it 
granted him revenues for hfe, the Civil hst, adequate only 
for the bare maintenance of the civil government , it 
legalised a standing army, but only annually, and provided 
for it by yearly grants But the kmg nught mfluence Parha- 
ment by bnbery, m one form or another, of its members, and 
the Act of Settlement would have banished from the House 
of Commons every person holding office imder the Crown 
Had the proposal ever become effective, a non-parhamentary 
executive would have resulted but the error was recogmsed, 
and legislation, m 1707 and later, aimed at allowing only a 
certam number of pohtical officers to be in the Commons, 
subject to the rule that acceptance by a member of the House 
even of these offices normally vacated the seat and made it 
necessary for him to seek re-election, thus secunng the 
electors the opportumty of approvmg or rejecting the new 
miiuster Ihrough its control of these officers the Commons 
expected, rightly, to be able to control the executive 
actions of the Crown, and thus far more effectively to control 

1 12 & 13 WiU III , c 2 
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administration than could be effected by any attempt directly 
to inteifere with it 

The Crown, it is now clear, must in pohtical matters 
normally act on the advice of ministers responsible to, and 
commanding a majority in, Parhament The king has not 
since 1784 attempted to dismiss a ministry, for the alleged 
dismissal of Lord Melbourne in 1834, has been shown by the 
actual correspondence to have been merely the acceptaince 
by the king of a suggestion of resignation The legal power 
is imquestioned, but its use would be as revolutionary as 
the refusal of assent to legislation which has been in abeyance 
since 1707 If mimsters possessed a majority in the Commons 
when dismissed, a dissolution would be necessary if the 
new mimstry were to be able to carry on, and the general 
election would become a contest between the Crown and 
the people, with results disastrous to the State and the 
monarchy alike If mimsters are in a minority in the 
Commons, the Crovm can leave it to the House to foice their 
resignation of office, and the reduction of the duration of 
Parhament to five years ^ assuies the electorate control over 
their representatives On one condition only could the 
power to dismiss propsrly be exercised, namely that a ministry, 
with a majority in the Commons, but impopular in the 
constituencies, insisted on legislation to e'«ctend the hfe of 
Parhament, thus over-nding the electorate 

It might seem at first that the Crown should be free to 
refuse a dissolution to a defeated mimstry, as is still the 
rule m the Dommions, but there is no doubt that such action 
would be unwise and, in view of invariable usage since 
Victoria’s reign, unconstitutional ® The electors are the 
true sovereign authority and mimsters who advise dis- 
solutions are entitled to ask from them judgment on their 
deeds The one case in fact, in which personal selection 
can really take effect, is when a mimstry resigns, and the 
Prime Mimster tenders no advice to the sovereign , as when 
in 1894 the Queen sent for Lord Rosebery without askmg 
Mr Gladstone’s advice, or in 1923 the Kmg selected Mr 
Baldwin, Mi Bonar Law having offered no opinion Where 
such advice has been tendered, it does not seem that it has 

1 The Paxliament Act, 1911 (x & 2 Geo V c 13), s 7 

• Cf Queen Victona’s Letters, m 289 ff 
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ever been neglected , so m 1932 Mr Bonax Law was sent for 
on Mr Lloyd George’s suggestion 

The king must have a mimstry acceptable to Parhament, 
and he must not act without its advice or except as it advises 
Nor can he take a direct part in deadmg the character of 
the advice to be tendered to himself , since 1714, no sovereign 
has ddiberated m the Cabmet Anne interviewed foreign 
ministers, but her successors accepted the limitations of their 
position, and, m 1825, Cannmg made it absolutely clear to 
George IV that he must be present as Foreign Secretary 
at any mterview with a foreign mimster The mtercourse 
of the Crown with foreign sovereigns is subject to the rule 
that for anything beyond soaal intercourse mimsters are 
responsible, and the Crown must express their views Vic- 
toria and Edward VII were keenly interested in foreign 
affairs, and fieely expressed their views to mimsters, but 
they mvanably accepted the decision of their advisers 
In 1832, and 1911 alike, the sovereign agreed to create peers 
to overcome the resistance of the House of Lords to the 
wiU of the people expressed through the Commons, a supreme 
instance of acceptance of advice which it was painful to 
accept The Crown, however, is entitled to receive full 
information on all matters of State, and to offer freely and 
unreservedly its views if it thinks desirable , Victoria mter- 
VQied on several occasions, for example, as regards the 
disestablishment of the Insh Church in 1869 with much 
effect, and George V , m 1914, made energetic efforts to 
secure a settlement by consent of the Insh question by 
conference between the parties interested, though the plan 
failed to achieve success The expenence and judgment of 
the sovereign are of clear value, especially when that sovereign 
has a personal knowledge of the Empire denied to the average 
mmister 

The dependence of the action of the Crown on mimsters 
IS expressed formally by the normal rule that no of&aal 
action is performed except in such a manner as to make it 
clear that the Crown has acted on advice Thus co mmis sions 
or warrants of appointment axe countersigned by the re- 
sponsible mmister , Orders in Council are made on the 
authority of the Council, and ultimately on that of some 
mmister Proclamations, writs to summon Parhament, 
Letters Patent, constituting Governorships or constitutional 
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arrangements, and powers to negotiate and ratify treaties* 
pass under the gieat seal, a piocess mvolving formalities 
reqmnng ministeiial signatures Personal acts, such as 
opemng Parhament, are done on ministerial advice, and the 
king’s speech is prepared by the Cabinet, with, of couise, 
the concurrence of the king For all his actions, therefore, 
there is mimsteiial responsibihty , the Crown is legally 
answerable to no Court of Law, but, as the Ciown can do no 
wrong, any wrong done is not the action of the Crown, and 
the doer is answerable foi it to the courts, and in matters 
above judicial intervention, such as high pohtical acts, 
Parhament may punish through the process of impeachment 
as well as by disimssal from office 


a The Privy Council and the Cabinet 

From the first the king was wront to act in conjunction 
wnth councillors of one sort or another, and from these 
diveise forms of council can be traced such institutions as 
the Judges, the House of Lords, Parhament itself, and the 
Pnvy Council, of which the Cabmet is a Committee, while 
in the Judicial Committee there hngers a rehc of the once 
formidable jurisdiction of the Kmg in Council, with its 
memories of the Star Chamber The Pmy Council now 
consists of all Cabmet hlimsters, and ex-Cabinet Mimsters, 
various other pohticians and pubhc servants, and a ceitam 
number of men of emmence m one department or other, on 
whom membership has been conferred as a mark of dis- 
tmction As an advisory or dehbeiative body it had ceased 
to function by the time of Anne, though it revived for a 
moment at her death, when it successfully secured the 
appointment of Shiewsbury, as Lord High Treasurer, and 
then took steps to secure the failure of any attempt to defeat 
George I ’s accession But it still exists to perform the 
executive act of the enactment of orders, which are, however, 
laid before it on the authority of ministers, and are not 
discussed by it A few councillors — ^three suffice — are nor- 
mally summoned for such meetmgs, and only for formal 
occasions, as on the accession of a sovereign, are large numbers 
mvited to be present 

The foundation of the Cabinet system was laid when 
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George I , who depended for his throne on the Whigs, and 
whose hngtustic defects prevented his dehberating with 
ministers, gave up attending meetings of the Council, thus 
leaving to ministers the iiutiation of pohcy and rendeiing 
necessary the appointment of a president, who ripened mto 
a Prime Minister The doctrme of Cabmet umty and col- 
lective responsibihty was slow to develop , it was not clearly 
recogmsed as late as 1806, when the idea of the Cabinet as 
necessarily confined to a group of mimsters working m 
harmony was asserted by Addington, who excluded Lord 
Loughborough from its membership on this score But 
Pitt clearly saw that there must be " an avowed and real 
mmister possessing the chief weight in the council, and the 
principal place in the confidence of the kmg ” The power 
of the Pnme Munster has grown with the transfer of power 
from the House of Commons to the electors in consequence 
of the reform acts , the election now of a new House of 
Commons is essentially coupled with the obligation, more 
or less avowedly, undertaken by candidates to support some 
great pohtical leader's claims to the Premiership, and the 
man thus favoured is clearly in a position of doimnant 
strength as regards the Cabinet 

The responsibihty of the Cabinet b^ng collective, its 
advice to the Crown must be unanimous , the Prime Minister 
reports on its deasions to the king m more or less detail, 
and it rests with him to disclose or withhold any indication 
of divergent views Secrecy as to Cabinet proceedings is 
theoretically mviolable unless permission is given by the 
Crown, through the Prime Mimster preferably, for the divulga- 
tion of some particular facts, but the rule is more formal 
than real, though an effort to penalise revelations durmg 
the war was actually made The keeping of formal records 
of Cabmet proceedings was begim only m the Coalition 
Mimstry of Mr Lloyd George (1916-22), when a Cabinet 
Secretariat came into existence At the same time the oldl 
rule, which ngidly excluded any save Pnvy Counallors 
from presence at Cabinet meetings, was relaxed and various 
outsiders, civil and mihtary, were permitted to be present 
at what would normally have been deemed Cabinet dis- 
cussions The same emergency produced a temporary dis- 
appearance of the normal Cabinet, and the creation of a 
War Cabmet to deal with the conduct of hostihties, leavmg 
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othei matteis to individual mimsters , the necessity of 
consultation and unity of action led to the appearance of a 
quasi-counterpart of the War Cabinet to deal with domestic 
issues , both innovations disappeaied with the disappearance 
of war conditions 

The umty of the Cabmet is boimd up with the person 
of the Pnme Minister, who attains that position by lassing 
the King’s hands and acceptmg the commission to form a 
ministry It rests with him to determine his colleagues, 
though in practice his choice is definitely hmited by 
the claims of his party followers, and the necessity of 
securing such colleagues as will command the attention of 
the House of Commons, whose powei over finance necessarily 
gives it the nght to determme the mmistry The specif 
position of the Commons renders it necessary that the Prime 
Mimster shall either be a commoner, or if a peer shall possess 
a loyal colleague capable of leading the Commons and yet 
wilhng to work imder another The selection of Mr Baldwin 
in 1923, despite the strong claims of Lord Curzon, mdicates 
that the emergence of the Labour Party as the Official 
Opposition renders the presence of the Prime Minister m the 
Commons practically essential The pressure of duties on 
Mr Lloyd George after the armistice induced him, even on 
the restoration of Cabinet rule, to leave to another the 
leadership of the Commons, but the result proves that 
detachment from the Commons inevitably undermines the 
position of a mimster A further innovation by Mr Lloyd 
George lay m his exercismg through a large secretariat a 
detailed supervision over the busmess of the departments, 
a revival of the pohcy of Peel, but with the fatal distinction 
that the supervision of the latter was, and could be, personal, 
that of the former could not be made an3d;hing but sporadic 
and largely the work of subordmates The advent of Mr 
Bonar Law to power m October 1922, was followed by the 
decision to revert to more normal conditions 

The Prime Mimster is the proper medium of commumca- 
tion between the Crown and the Cabmet, but eadh minister 
in charge of a department is entitled to direct access to the 
Crown on all departmental busmess When matters of 
common concern, often involving disputes between depart- 
ments, are mvolved, committees of the Cabmet, to which 
non-members of that body may be summoned freely, are 
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deputed to secure a common policy or to prepare the issues 
for decision by the whole of the Cabinet Decisions may be 
taken by majority votes, but the Prime Minister can always 
threaten resignation if his views are defeated, and the threat 
is a more serious one than that of dissident members, unless, 
as in Mr Gladstone’s last Cabinet, these are by far the most 
important members of the body A member who will not 
accept the deasion must resign, or the Crown wiU authonse 
his removal, and a member who, hke Mr Montagu in 1922, 
acts m a matter of high importance against the views of 
another mimster without consulting the Cabinet may be 
summarily removed from office Mimsters should not m 
pubhc give vent to contradictory views, but the degree of 
discipline exacted vanes from Premier to Premier 

Pnor to 1832, the Crown exercised no small influence on 
the Cabmet through its powers of control by more or less 
corrupt means over the unreformed House of Commons, 
whose constituencies had often fallen mto the hands of a few 
voters, who were under effective control by temtonal mag- 
nates From 1833 to 1885 the Commons became the donunat- 
ing factor in determining the Cabinet , the franchise secured 
the pohtical power to the middle classes, and the system of 
two member constituencies, while party organisation was 
defective, allowed considerable freedom of choice to the 
electors and independence to the candidate The extension 
of the franchise and the re-distnbution of seats mto one 
member constituencies in 1885 have strengthened the elec- 
torate or the party orgamsahons, and dimimshed the in- 
dependence of the Commons , the mcrease of electioneering 
costs, with the extension of the franchise m 1918, and the 
payment of members, have conspired to render members 
extremely sensitive to the threat of a dissolution, and have 
compelled them m the mam to follow loyally the leaders 
whose party aims they have botmd themselves to support. 
Ihe Commons thus has, on the one hand, become more 
sensitive to the control of the electors, on the other, it has 
ceased to control Cabmets The adoption of rules of proce- 
dure, which more and more abstract the rights of the private 
member to secure discussions or legislation, and the absorption 
of the time of the Commons by the Government have con- 
tributed to the subordination of the Commons to the Cabmet. 

In addition to the committees which prepare busmess 
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for the Cabinet, the Committee of Impenal Defence serves 
to collect and frame advice on all defence questions, which 
transcend mere departmental mterests It is not techmcally 
a Committee of the Cabmet and has no executive power, but 
its composition, which includes the Prime Minister, the 
pohtical and technical heads of the fighting services, and the 
Chancellor of the Exchequer, with the Secretaries of State 
for the Colonies, India, and Foreign Affairs, as occasion may 
require — ^the Prime Mimster bemg the only mdispensable 
element — ^renders its position of great importance Agree- 
ment reached in its dehberations can at once be earned out 
by the departments, and in case of a deadlock its discussions 
can be laid before the Cabmet for disposal 

While the Cabmet is an mformal comnuttee of the Pnvy 
Council, with distinctive title and formerly summoned by the 
Pnme Sfrmster’s secretary, and not by the Clerk of the Coimcil,^ 
there exist certam comnuttees of the Pnvy Coimcil with 
advisory powers One of these, on the affairs of the Channel 
Islands, is of ancient hneage, and is not regulated by statute , 
the Judicial Committee, a Court of Appeal from oversea 
possessions, and the Committees for the Scottish Umversities, 
and the Universities of Oxford and Cambndge exist under 
statute 

Pnvy Councillors are named by the king on the Prime 
Mimster’s advice , they take the oath of office and the oath 
of allegiance and kiss the kmg's hand at a coimal meetmg , 
the king may remove a councillor by staking out the name 
in the council roll as was done in the case of Cecil Rhodes, 
aftei the Jameson raid Smee 1870, an ahen, if naturalised, 
may be made a Pnvy Councillor, as decided m Sir E Speyer’s 
case 


3 The Departments of State 

The exact composition of a Cabinet is a matter diangmg 
from time to time, and dejjendent on the wiH of the Prime 
Mimster, and the pressure of his colleagues upon him to 
provide them with places m that body, but the exigencies 
of the pubhc service demand that all the most important 
ofiicers of state should be mduded m it Thus a Cabinet, 

*■ Since 1923 tlie offices of Secretary to the Cabmet and Clerk of the 
Council have been oombmed 
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in addition to the Pnme Minister who normally is First Lord 
of the Treasury, the holding of a departmental post hke 
the Foreign Secretaryship bemg rarely combmed, would 
naturally include the Lord Chancellor, the Chancellor of the 
Exchequer, the Secretaries of State, the Secretary for Scotland, 
the First Lord of the Admiralty, and probably the Ministers 
of Health and Labour, and the Presidents of the Boards 
of Agnculture, Educahon, and Trade Mimsters without 
portfoho have become rare since the war, while the Lord Pnvy 
Seal and Chancellor of the Duchy of Lancaster are offices 
which may at any time be of Cabinet lank But the Post- 
master-General, the Paymaster-General, and one or other of 
the Parhamentary Secretaries may conceivably attain this 
position 

The Lord High Chancellor is Speaker of the House of 
Lords, and presides over that body m its judicial capacity 
He is responsible for the appomtment of judges, justices of 
peace, and coimtry court judges, and for the exercise of the 
ecclesiastical patronage of the Crown, as well as the custody 
and use of the Great Seal through the Crown Office in Chan- 
cery The confusion of judicial and pohtical functions is 
noteworthy, but he is not concerned with cnminal jurisdic- 
tion, and Ihe practical objections to separating the two 
offices are strong 

The Lord Pnvy Seal has now no fimctions to perform as 
such, but the office has not rarely been held by a minister of 
distmction, or even by the Pnme Mimster, in order to 
secure full time to devote to Cabinet work proper 

The Secretaries of State for Home and Foreign Affairs 
received these distinctive functions in 1782 , from 1801-54, 
Colomal and war matters occupied the attention of a third 
Secretary, while in 1834 a separate Secretaryship for War 
was created and given the powers of the Board of Ordnance 
and a Secretary at War who then existed In 1859 the Secre- 
tary of State for India came into bemg to replace the old 
Board of Control, which imder a President, the one real 
member, supervised the government of India by the East 
India Company The war saw the creation of a Secretary 
for Air The Secretaries are appomted by delivery of Seals, 
the Signet, the lesser Seal, and the Cachet , the Signet is 
used in the full powers and instruments of ratification issued 
in the Foreign Office regarding treaties, and by the Colomal 
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Office in Commissions and Insti notions to Governors Save 
where expressly otherwise provided, any Secretary of State 
can exercise the fimctions of another The Secretary for 
Scotland, whose office dates from 18S5, and who has the 
headship of a miscellany of Scottish departments deahng 
with health, local government, agriculture, education, etc , 
is keeper of the Great Seal of Scotland but not a Secietary 
of State The Chief Secretary to the Lord Lieutenant, who 
was in effect Mimster for In^ Affairs, disappeared with the 
revolutionary changes in Ireland in 1922, the Colomal 
Secretary becoming responsible for such fraction of his 
functions as remained 

The Treasury is a Commission appointed by Letters 
Patent for executmg the duties of the Tieasurer of the 
Ex<diequer of Great Britain and Lord High Treasurer of 
Ireland It consists of the First Lord, who has much patronage 
but no departmental duties, the Chancellor of the Exchequer, 
and a varying number of Jumor Lords The Chancellor’s 
importance is modem , he has now the lesponsibxhty of 
supervismg the estimates of revenue and expenditure, of 
securing that they shall be made to balance, of decidmg as 
to loans and financial pohcy generally , he has also the 
duty of selectmg sheriffs with the aid of the judges The 
Junior Lords are two or three m number, and mainly act 
as assistants to the Chief Whip of the Government, who is 
Patronage Secretary to the First Lord, while there is also 
a Financial Secretary who aids the Chancellor of the Ex- 
chequer, and performs much of the detailed work of super- 
vision of finance, holding necessarily an office of great moment 
These two secretaries, however, hold office neither from or 
tmder the Crown, but are called into the Treasury Boaid 
Effective Treasury control is possible only through the 
activity of the permanent staff of the Treasury under a 
permanent secretary, who is the head of the Ci'^ Service, 
while the control of the Treasury is supported by the action 
of the Comptroller and Auditor-General Under the Treasury 
are the Commissioners of Woods and Forests, and the Boar<fe 
of Customs and Inland Revenue, without pohtical chiefs, 
the department of the Pa5anaster-General, who has himself 
no functions and may sit m Parhament without re-election, 
and the Post Office, whose chief, the Postmaster-General, 
^ Tbe Scottish Board of Health Act, 1919 (9 & 10 Geo V , c ao) 
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IS a polatical of&cer, subject, however, to very close Treasury 
control in regard to the management of his monopoly of 
conveyance of letters, telegrams, and telephone messages 
The Admiralty is a Board charged with performing the 
duties of the Lord High Admiral , the essential head is the 
First Lord, despite the presence on the Board of a number 
of Sea Lords, a Civil Lord, and the existence of a Parhamentary 
Secretary, who is appointed by the Board, although in 
importance he ranks higher than any save the First Lord, 
and the First Sea Lord The First Lord is responsible to the 
Crown and to Parhament for the business of the Admiralty, 
and his Sea Lords are his subordinates, though their views, 
if they dissent, are presented to the Cabinet, and they are 
freely allowed to argue their case at meetings of the Com- 
mittee of Imperial Defence , the Dardanelles Commission ^ 
asserted generjiUy in regard to mihtary and naval matters 
the right and duty of technical advisers at conferences with 
ministers to express their own views, when in disagreement 
■with the responsible mimster 

Other departments represent modem developments of 
the old system of entrusting matters to Committees of the 
Pnvy Counal The most important is the Board of Trade, 
whidd is still techmcally such a Committee, while the powers 
axe exercised by the President alone , its sphere embraces 
statistics, patents, copjmghts, companies, and all kinds of 
commercial mterests, as regards which it is closely connected 
with the Foreign Office in relation to foreign trade The 
Overseas Trade Department under a Secretary was set up to 
co-ordmate governmental activity as regards trade abroad , 
it supervises the consular service and the trade com- 
missioners m British possessions, and is also in charge of 
emigration rmder the Empire Settlement Act, 1922 Trans- 
port in all its forms became, as the outcome of the war, a 
separate ministry, not destined to permanence Merchant 
shipping has always been an essential part of the duties of 
the Board The Board of Works under a First Commissioner 
has care of all pubhc buildings and royal palaces , the 
importance of the office has increased largely owing to the 
enormous outlays on governmental buildings during the 
war The Board of Education, under a President, has be- 
come one of the great spending departments of the State 
* Cf Paxhamentaxy Papers. Cd 8490, 8503 , Cmd. 371 
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The Board of Agnculture and Fishenes has controlled these 
subjects since 1889 and 1903 respectively , it also assumed 
large powers in the war, only to lose them on the realisation, 
in 1921,^ of the impossibihty of proceeding with grandiose 
schemes of agricultural regeneration in view of financial 
stringency The Mimstiy of Health, as a result of the war, 
replaced the Local Government Board, but its functions 
embrace those of the old Board together with the complex 
business of national health insurance in all its ramifications 
of a quasi-state medical service ® 

In all legal matters the Government has the advice of 
the Law Officers, the Attorney, and the Sohcitor-General, 
the former of whom is sometimes, but only very rarely, a 
member of the Cabinet , both posts are of high emolument 
and great importance The actual draftmg of governmental 
measures is left to the Parliamentary Counsd, who are under 
Treasury control, and who aid mmisters in all matters of 
draftmg amendments While the Law Officers, though, 
extremely important in many aspects, are not essential for 
membership of a Cabmet, the smecure office of Chancellor 
of the Duchy of Lancaster is often filled by a politician of 
Cabinet importance The Lord President of the Coimcil 
holds a place of high digmty, with a number of multifarious 
but no very onerous duties, and is usually a minister of high 
importance, as was Mr (later Lord) Balfour m the coalition 
mmistry of Mr Lloyd George 

The necessity of a mimster finding a seat m the House 
of Commons, if not a peer, is now regarded as extremely 
urgent, and even a bnef period of exclusion from the Commons 
normally results in resignation of office There are,® how- 
ever, some offices where membership of the Commons is 
optional , the Scottish Law Officers are the Lord Advocate, 
and the Sohator-General, and it is not at all necessary for 
both to be in Parhament The holding of a peerage is 
not a bar to high office, and a positive advantage in some 
cases such as the Foreign Office, but the presence of an 

1 The Agnculture (Amendment) Act, 1921 (11 & 12 Geo 

V . c 17) 

* The Ministry of Health Act, 1919 (9 & 10 Geo V , c 21) 

* E g , The Under Secretary for Health, Scotland, the minister 
of Agnculture, and other mmisters had to resign in 1923 on this 
score 
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excessive number of peers in Mr Bonar Law’s administration 
of October 1922 was, somewhat h3rpercnticaUy, made a groimd 
of complaint In such cases it is practically essential that 
an effective voice be given to the Commons by having an 
Under Secretary or Parhamentary or Fmancial Secretary 
in the Commons, or entrusting representation of the depart- 
ment to the Jumor Lords of the Treasury These suborc^ate 
ministers are of much greater importance in cases where 
they have chiefs m the Lords The representation of irums- 
tnes m the Lords is a matter of less concern, and an important 
department may consider it more important to concentrate 
its parhamentary strength in the Commons, and leave its 
busmess in the Lords to some muuster without portfolio, 
or a holder of an office m the royal household, for these 
offices also change with the mimstry Under Secretaries 
have the advantage that their offices are not regarded as 
held from the Crown, and, therefore, do not necessitate any 
re-election 

It IS an essential feature of the constitution that for 
everything done m the executive power of the Crown there 
must be responsibihty to Parhament, and every public 
department, therefore, either has a pohtical head or is sub- 
ordinate to one The actual busmess is largely conducted 
by the permanent staff, which, as a result of the war, has 
received much higher remuneration, and been divided into a 
more elaborate hierarchy than before, without addmg either 
to its efficiency or loyalty The msistence on instituting 
machmery for dealing with staff conditions on the model of 
that recommended by the Whitley Committee* for commeraal 
businesses has had the curious result of leaving to two groups 
of civil servants largely to determine their owti conditions 
of employmeat with only an inadequate representation of the 
pubhc interests , it is to the credit of the service that the 
anomalous position has not been more abused, though, 
undoubtedly, they are now remunerated too highly for 
the value of their work The right to strike is claimed, 
and not denied apparently, as regards the civil service, 
but it IS otherwise with the pohce forces, which, how- 
ever, are under local control, except in the specif case 
of the Metropohtan Pohce of London, for whose effiaency 
the Home Secretary is responsible, though he delegates 
1 Parliamentary Papers, Cmd 9, 198. 
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to a Commissioner the detailed management of the 
force ^ 

Civil servants hold at the pleasure of the Crown, and 
may be dismissed wathout ground, but m practice they 
enjoy a security of tenure without parallel in business hfe 
This IS doubtless necessary in order to secure efiiaent service, 
but the power of the permanent officials is unquestionably 
far greater than is generally realised , the new mimster, 
unless a man of qmte exceptional strength of character and 
intellectual power, is in a large measure helpless in their 
hands , mere resistance out and out to his policy he could 
easily defeat, but the more subtle form of the raising of 
objections, supported by a wealth of knowledge and argument 
against wluch it is hard to contend, is sufficient to deflect 
seriously the purpose of even an able and determmed man 
The fact makes for contmmty and stability imder present 
circumstances, but also for the maintenance of abuses , the 
system also is marked by a vast waste of energy and of 
money in the duplication of work, and the obhteration of 
the sense of responsibihty The experience of the war 
showed the fatal extravagance and imsmanagement m 
finance of civil servants, for whom the money was provided 
perforce by a hapless pubhc, w'hile none of the tests 
available m business hfe for weeding out mcompetence were 
apphed 

In a few cases officials hold during good conduct either for 
hfe or for a fixed period , thus the Comptroller and Auditor- 
General, and the members of the Council of India can only 
be removed by the Crown for misconduct in office of some 
senous kind, but they may also be removed on addresses 
from both houses of Parhament, which are the sole judges, 
in the event of such procedure being followed, of the grounds 
of removal 


4 The House of Commons 

The reform legislation of 1832 introduced a modified 
but real element of popular control over the House of Commons 
^ Under the Police Act, 1919 (9 & 10 Geo V , c 46) strikes by the 
pohee are in e£^ect forbidden, though not penalised in other branches 
of the service, and the police are not allowed to join trade unions, 
but are given an organisation of their own 
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wluch had almost disappeared under various forms of govern- 
mental interference and corruption But it was not u itil 
1867 that the middle class became fully masters of the com- 
position of the Commons, a jiosition modified m 1884 by the 
extension of the franchise on a generous scale, so that the 
workers attained effective voting power The question of 
further extensions was mevitably raised, and became com- 
bmed with the issue of female suffrage, whose supporters 
before the war successfully blocked any refoim winch did 
not mdude women The opposition to enfranchisement, 
based as it was on sound grounds if not conclusive as argu- 
ments, was largely mitigated by the services rendered by 
women durmg the war, lUogically enough since it was pre- 
cisely war conditions which made it clear that the true 
burden of maintaming the State fell on men, and the supporters 
of the franchise for women made skilful use of the power 
they had m the Commons to oppose any proposal for allowing 
of &e registration of mihtary and navd voters, who by their 
absence on these services had lost their votes imder the 
existmg legislation As a result the Representation of the 
People Act, 1918 ^ effected a revolution m the size of the 
electorate by practically trebhng it, raising the electorate 
to 21,392,322, of whom 8,479,156 were women The result 
was in part due to the feeling that, if women were given the 
vote, it was imperative to allow it to every man who had 
served as a soldier, in view of the mcomparably greater 
sacnfice he had been called on to make for his coun- 
try 

The franchise is, therefore, conceded to every man over 
twenty-one years of age, m respect of six months residence 
m any constituency or in another constituency in the same 
or a contiguous parhamentary borough or county A vote is 
given in respect of occupation of business premises of value 
Women, on the other hand, are given the vote only if thirty 
years of age, and if entitled to be registered m a constituency 
as a local government elector m respect of occupation of a 
dwelhng house, or land or other premises of not less than £5 
yearly value, or as the wife of a man entitled to be so registered 
The local government franchise is conferred on men and 
women over twenty-one who are the occupiers, as owner 
or tenant, of land or premises m any local government 

^ 8 Geo V , c 64 
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electoral area, and also on the wives, if over thirty, 
of men who are quahfied as local government electors, 
provided both reside on the premises Further, a vote 
m Umversity constituencies is giv'^en to any men who are 
over twenty-one and have taken a degree, other than an 
honoiary degree, and to women over thirty who have taken 
a degree or passed the necessary examinations in cases wheie 
the Umversity does not confer degrees on women While 
a voter may be registered in several constituencies, if qualified 
in each, at a general election he can only vote twice, m 
respect of a lesidential qualification, and either of a busmess 
or umversity qualification , a woman may vote once m 
respect of an occupational qualification and also of a umver- 
sity qualification Special provision is made for naval and 
mihtary voters, but these are mainly of transitory character 
Registration takes place for the periods ending January 
15 and July 15, the register coming mto force three months 
later and lastmg for six months Disqualifications aie limited 
to infancy or tmder age thirty in the case of a woman, lunacy, 
conviction for either treason or felony until the sentence is 
smved or a pardon granted, peerage (save m the case of an 
Irish peer who is a member of the Commons), ahenage, and 
emplo5nnent for electoral purposes, though the letuming 
officer has a casting vote, or conviction of corrupt elector^ 
practices The receipt of poor rehef as a disquahfication was 
abohshed in 1918 

Disquahfications for membership are infancy, the rule 
being observed strictly since 1832 , peerage, other than an 
Irish peerage , alienage , the status of a clergyman of the 
Church of England, mimster of the Church of Scotland, or 
Roman Cathohc pnest , limacy or idiocy , conviction of 
felony or treason or corrupt practices , interest m a govern- 
ment contract , holdmg of a pension other than a civil 
service or diplomatic pension , and emplo3nnent m a variety 
of ofiBlces In some cases the disquahfication is absolute, m 
some re-election after appomtment is necessary, and in 
others there is no disquahfication at all ^ A bankrupt is 
disqimhfied from election , if elected already he may not 

1 Cf The Re-election of Ministers Act, 1919 (9 Geo V , c « ), which 
dispenses witii re-election if the appointment to ofiSce is made within 
nine months after the summons of a new Parhament, and on appoint- 
ment as Minister without Portfoho 
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sit or vote, and his seat is vacated in six months after adjudi- 
cation, unless the adjudication is meanwhile annulled or an 
honourable discharge granted 

Election is normally based on single member constituencies, 
though twelve boroughs and the City of London have two 
members, and the University constituencies of Oxford and 
Cambridge and the combmed Enghsh Umversities have 
two members apiece, while the Scottish Umversities have 
three , in the Umversity contests proportional representation 
with the single transferable vote prevails Elsewhere its use 
has so far been negatived, though the existing system un- 
doubtedly places undue power in the hands of the party 
orgamsations, preventing any individuahty on the part of 
candidates, and where there are three parties or more re- 
sulting in the representation of the constituency often by a 
candidate who is merely a spokesman for a decided mmonty, 
having secured his seat by the sphttmg of the votes of electors, 
who are agreed in preferring either of the other two candidates 
to him * In England there are 254 county and a66 borough 
constituencies , m Scotland thirty-eight and thirty-three , 
eight Umversity members m England and three in Scotland 
The exclusion of the Insh Free State from the House of 
Commons has reduced Insh representation to four borough, 
eight coimty, and one Umversity member Voting is by 
ballot, and each candidate must be nominated by two and 
supported by eight electors 

The chief officer of the House, who presides over its 
proceedings, save in Comimttce, when a Chairman of Com- 
mittees takes his place, and who commumcates its resolutions 
and carries out the duties of assertmg its pnvileges, is the 
Speaker, elected, though not on a party vole, for each Parlia- 
ment The Clerk of the House and the Serjeant at Arms 
are his agencies, the one to record the proceedings of the 
House and advise as to precedents of procedure, the other 
to bring to the bar of the House peisons diiected to attend 
for exarmnation, and to execute warrants for bringing recalci- 
trants to the bai, for detaining them, or committing them 
to such place of custody as the Commons may order 

The Commons claim the formal pnvileges of collective 
access to the person of the sovereign, and the most favouiable 
construction of thar proceedmgs , further, freedom from 

^ The government of 1923 was thus elected on a minority vote 



Lanvs of the XJmted Kingdom 171 

arrest, save for indictable offences and contempt of court, 
for the session and a period of forty days before and after , 
and freedom of speech The latter privilege means freedom 
from external control and habihty to legal proceedings at 
the instance of third parties , the House itself by censure, 
suspension, commitment, or expulsion vindicates such 
hmits as it thmks fit to impose on the hcense of its members 
By statute of 1840 ^ any papers published by order of either 
House of Parhament are absolutely privileged, and by 
judicial decision any fair report in the press of parliamentary 
proceedmgs is privileged, even if the speeches reported are 
defamatory, but this has no apphcation to a reprint by a 
private member of a defamatory speech To protect mem- 
bers the Speaker or Chairman may at any time order the 
withdrawal of strangers, including the Press, and any mem- 
ber may take notice of the pr^ence of strangers, whereupon 
an immediate vote is taken Secret sessions are, however, 
practically unknown , the attempt dunng the war to use 
them was not a marked success 

Privileges not formally claimed from the Crown, but 
essential, are the nght to regulate the filhng of vacancies 
by ordenng the issue of warrants by the Speaker to the Clerk 
of the Crown m Chancery for the issue of wnts whenever 
a seat is vacated , out of session this is done under statute 
by the Speaker in case of vacation of seats by death, peerage, 
bankruptcy, or acceptance of office, other than the formal 
offices such as stewardship of the Chiltem Hundreds, which 
are bestowed on members to meet the difficulty that no 
member can resign his duties Until 1869 the Commons 
further exercised the nght to decide all election petitions , 
in that year they gave the power to the courts, the tnbtmal 
being constitute of two judges, a smgularly unfortunate 
decision when divergences of view arise between the judges, 
nor have all judges — who are often ex-members of political 
parties — ^shown full judicial quahties The House also takes 
notice of any legal disqualification, such as conviction for 
felony, and it may expel any member for such reasons as 
it thmks fit, as m case of conviction for misdemeanour, 
thus vacating the seat, but not creatmg any mcapacity for 
re-election Further, the House regulates its own affairs, 
exempt from judicial intervention save in the case of crime , 

1 3 & 4 Vict , c 9 
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in Mr Bradlaugh’s case it refused to allow the taking of the 
oath and his seat by that member, and it was held that he 
had no legal redress 

The House has also power to punish disrespect to its 
members or its^f, interference with its procedure or its 
ofB-cers, or with witnesses who have given, or are to give, 
evidence before it It can admoiudi, reprimand, or commit 
offenders to pnson for the duration of the session, and may 
fine, though the power is disused It is clear that it is for 
the House to decide what matters are breaches of its privi- 
leges, and that it is a sufficient return to a writ of habeas 
corpus that a person is imprisoned on the Speaker’s warrant, 
though conceivably, if the ground of commitment were 
stated in the warrant not merely generally as for contempt, 
the courts might feel entitled to examine whether the act 
could m any way be regarded as a contempt The House 
may commit persons for exercismg legal rights, but they 
cannot deprive them in any way of such rights, and disputes 
of this sort are now obsolete 


5 The House of Lords 

Menaced and condemned by general pohtical opimon as 
an effective second chamber, the House of Lords has re- 
mained imchanged in composition through the difficulty 
of any agreement on the alterations to be effected The root 
of the hereditary character of the Lords is to be found m 
the rule of dubious date that, when a summons to sit in 
Parhament had been addressed to any person individually 
by the Crown and the summons had been obeyed, a nght 
to be summoned was conferred upon his heirs In the case 
of earls charters or letters patent were issued, and the 
same practice was adopted when Dukes, Marquises, and 
Viscounts were created, the same rule ultimately being 
applied also to Barons The patents normally defined the 
descent confimng it to heirs male, in lieu of heirs lineal, as 
in the case of baronies by summons, but there was long doubt 
whether, if a barony by summons had been created, it was 
not bormd up with the tenure of the estate of the first baron 
by summons, so that the title passed with the estate, a 
doctnne finally negatived in the Berkeley peerage case in 
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i86x, while m the Wensleydale peerage case m 1859 *^ 1 ^® 
very questionable doctrine was asserted that the Crown 
cotdd not create a hfe peerage giving right to sit and vote 
in the House of Lords It has also been decided that a 
peerage cannot be surrendered or extinguished by any 
voluntary action either of the holder or of the Crown 

The powei of the Crown to create peerages is lumted by 
statute in that a Scottish peerage cannot now be created, 
and an Irish peerage only subject to conditions as to number 
laid down m the Act of Umon, viz that one such peerage 
may be created for every three which become extinct, and 
that the number is to be at least 100 The Crown, however, 
cannot issue writs of summons to peers who are aliens or 
bankrupt, and the House of Lords forbids infants or felons 
or persons expelled by its own sentence to sit 

The House of Lords consists of the Peers ^ of the Umted 
Kingdom , sixteen Scottish peers elected for each Parhament 
by their fellows , twenty-eight Insh peers elected for hfe 
by their fellows , the Archbishops of Canterbury and York, 
the Bishops of London, Durham, and Wm^ester, and 
twenty-one other bishops by seniority , and six Lords of 
Appeal appointed for life, whose chief function is to sit m 
the House of Lords as a judicial body 

The Lord Chancelloi is Speaker of the House of Lords, but 
with very much less authonty than the Speaker of the 
Commons The Lords possess also, without formal claim, 
the privileges of freedom from arrest, freedom of speech, 
personal access to the Crown, of deciding the validity of 
new peerages, of msistmg on the summonmg of persons 
entitled to be summoned, of settlmg disputes regardmg 
Irish peerages and claims to vote at Sections of Scottish 
peers, and of committing to pnson for contempt for any 
spemhed penod and not mer^y until prorogation They 
can deal with claims to old peerages only on the reference of 
the Crown It is still open to any peer to record a protest 
from decisions of which he disapproves 

As a judicial body, peers without legal qualifications by 
custom are excluded from taking part , the House acts as 

' That a Peeress m her own right cannot sit m the Il^ords, despite 
the general removal of restrictions based on grounds of sex by flie 
Sex Disqualification (Removal) Act, 1919, was determined by the 
Committee of Privileges m Vtscountess Rhondda's case, [1922] 2 A C 
337 The Lords now considecably outnumber the Commons 
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an appellate tnbunal, as the court for trial of peers accused 
of treason or felony , as arbiter on peerage dlaims it acts 
by a Comnuttee of Privileges, inclnding lay members, and it 
is theoretically the court in impeachments by the Commons 


6 The Crown vn ParUament 

Parhament is summoned by Royal Proclamation issued 
on the advice of the Pnvy Council under the Great Seal, 
•which dissolves the existing Parliament and declares the 
royal pleasure to summon a new one, reciting an Order in 
Council reqiunng the Chancellor of Great Britain, and now 
also the Governor of Northern Ireland, to issue writs to the 
returning officers and others for calling a new Parliament 
The "wnts are addressed to the temporal peers of the Umted 
Kingdom, to the spiritual peers, to the Irish repiesentative 
peers, to returning officers for the return of members of the 
House of Commons, and m the shape of writs of attendance 
to the Judges, and the Attorney- and Sohcitor-General, 
who may be called upon to ad'vise, but are not Members of 
Parhament The Houses meet on the day fixed by Proclama- 
tion, and the House of Commons selects its Speakei, who is 
confirmed by the Lord Chancellor in the name of the Crown, 
demands the prrvileges of the Commons and receives assurances 
of their grant The speech from the throne, and debates on 
it, usher in the regular work of the session 

Adjournments of Parhament are entirely withm the 
power of the Houses, but the Cro'wn has the right to compel 
meetings before the expiration of adjournments, when both 
Houses stand adjourned, by summomng them to meet not less 
than SIX days from the date of the proclamation Proroga- 
tion, which ends the session of both Houses simultaneously, 
and bnng all business to an end, save in such cases as special 
agreement has been arrived at to carry over a bill from one 
session to another, is entirely a mattei of the prerogative, 
as normally is dissolution, which, however, might be effected 
automattc^y by expiry of the five years, which is the maxi- 
mum duration of the House of Commons since 1911 , the 
demise of the Crown no longer affects the duiation of 
Parhament 

The annual meeting of Parhament is secured, not by 
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statute, but by the necessity of securing the appropriation 
of money foi the most important needs of government, and 
the maintenance of a standing army, which is legalised each 
year by the Army Act, and above all by the necessity that 
miiusters have of satisf3ung the demands of the electorate 
for control through Parhament over adrmnistration and 
legislative enactments, to meet the constantly growmg social 
needs of the people 

The prerogative of dissolution is now one to be exercised 
on ministerial advice only, and nevei at the royal discretion 
There are no binding niles as to ministerial advice , the 
passing of reform measures, however, as m 1832, 1867, 1885, 
and 1918, has been the cause of appeals to the new electorate 
But a mimstry may, if it deem it nght, proceed with any 
programme it thinks fit, despite the fact that it has not received 
any mandate on the special bills proposed from the electorate 
unless, of course, hke the Governments of 1905-10 or 1923, 
it IS precluded from dealing with some measure, such as 
Home Rule or protection, by a pledge to the electors 
before the elections took place , such a restriction, however, 
IS merely binding in honour, not in law On any issue of 
great importance, which arises after an election, an appeal 
to the people is justifiable, and sometimes almost essential , 
thus the two elections of 1910 were both called for b^ the 
exceptional importance of the struggle between the Houses 
over the financial powers of the Lords and the taxation of 
land pohey of the admimstration The dissolution of 19x8 
was justified on the score not merely of the new electorate, 
but also of the necessity of the adrmnistration receiving a 
jEresh mandate for making peace, and rmdertalang internal 
reconstruction, seemg that Parhament which by effiux of 
time should have expired in January 1916, had been pro- 
longed m existence as, owing to war conditions, an election 
dunng hostihties would have in effect disfiranchised many 
himdreds of thousands of voters That of X922 was rendered 
inevitable by the decision of the Unionists to termmate 
the coalition and the resignation of the mmistry , that of 
1923 by the adoption of the policy of protection 

The sovereign is never presrait in Parhament save for 
the openmg speech, and — very rarely — ^at a prorogation or 
dissolution, all of winch acts can be and often are, performed 
by commission By commission also is the royal assent 
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expressed to bills passed by tbe two Houses, or over the 
head of the Lords under the Parhament Act, 1911 A pubhc 
act receives assent in the terms, " L.e rot la veult " , a private 
bill in the terms “ smt faxt comma tl est destri” and the 
appropnation bill with " La rov remerae ses tons suiyets, 
accepfe leur bdnivolance, et atnst la veult,” interesting rehcs 
of ancient relations between a subservient legislature and a 
powerful monarch The words of the veto have never 
been used since, m 1707, Queen Anne responded to a Scottish 
Mihtia Bill with “ La rayna s’avtsera ” The Crown m fact 
has no discretion in legislation and no power to stop any 
legidation desired by mimsters, for it cannot constitution- 
ally dismiss mimsters or dissolve a House of Commons save 
on ministenal advice Nor would mimsters venture to advise 
the Crown to refuse to accept a bill passed by both Houses , 
if they desire to defeat any measure it must be done in one 
House or other, not by the prerogative 

The assent of the Crown is obtained in advance to any 
bill dealing with the position or property of the Crown, 
and to all proposals to vote money or raise taxation the 
initiative of the Crown is essential Crown commumcations 
to the Houses deal, apart from speeches at the opemng or 
dose of the session, merely with such formal matters , they 
may be tmder the sign manual 01 leported verbatim by a 
mimster , mention of the private wishes of the Crown m 
debate is forbidden save with the expiess sanction of the 
Houses 


7 The Functions and Procadure of Parliament 

From being a means toy which the Crown obtained legis- 
lation or taxation which it desired, Parhament, especially 
the House of Commons, has developed into the means by 
which the electorate secures the conduct of the administration 
according to the will of the majonty, as well as the passing 
of such legislation as appeals to that majonty The weapon 
of impeachment of mimsters or others by the Commons before 
the I^rds is mdeed obsolete, and never was satisfactory, but 
mimsters are now m such effective touch with the Commons 
that its disappearance is immatenal The constant use of 
questions and supplementary questions, motions of all 
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sorts, and proposed votes of censure or non-confidence are 
sufficient to secure that in administration due regard is had 
to the will of the majority m Parhament, and that httle 
opportunity for complaint is given to the mmoiity A de- 
tailed management of affairs by the Commons is neither 
aimed at nor desirable, and mimstnes have never welcomed 
committees of enqmry mto executive matters as opposed 
to general investigations such as, sufficiently prolonged, may 
serve to tide over a period of ifificulty Such committees 
have smce 1871 full power to examine witnesses on oath, 
and the procedure of commitment may be used to enforce 
this power The appomtment of Parhamentary Committees, 
however, is often evaded by the appomtment of Royal 
Commissions under the prerogative, as the Honours Com- 
mission of X922, a procedure havmg the advantage of per- 
mittmg'the association of persons not members of Parhament 
with members Or a Tribunal of Inquiry may be set up 
on resolutions by both Houses, with full powers to obtam 
evidence given by legislation of 1921, rendermg unnecessary 
such special legislation as that of 1916 for the Dardanelles 
Commission 

It IS seldom, indeed, that the passing of votes of want of 
confidence is necessary to terminate a imnistry, though 
instances occurred m 1841, 1859, and 1892 The legal value 
of such a vote is ml, but no ministry could defy it without 
shortly finding itself imable to carry on the achnimstration 
by reason of its discredit m the coimtry and abroad If it 
does not accept the motion and resign, it must secure a dis- 
solution as a last resort This obvioudy would be a wholly 
tmjustifiable proceedmg in a newly elected Parhament, and 
hence it is the rule that a mmistry defeated at the polls 
resigns in heu of meeting Parhament and being formally 
defeated A mere defeat on some lesser issue m Parhament 
mvolves resigtiation only when a mimstiy does not desire to 
remain m efface, as in 1895, when the reverse suffered by the 
Liberal Gkivemment on a minor War Office vote resulted m 
the disappearance of the Government, because its members 
were hop^essly at variance,* and the Premier, Lord Rosebery, 
and the Leader of the Commons, Sir W Harcourt, were 
scaredy fnends. Normally the ministry will m one form or 

1 The Secretary for War, Sxr H CampbeU-Bannerman* refused to 
remain m office in any event 
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other secure a vote of confidence after such a contretemps, 
or if preferred merely ignore it,^ accepting the vote as decisive 
on the issue, as did the government in 1922, on several 
occasions of no real consequence 

The resignation of a mmistry -with an adequate majority 
in the Commons, because it had no constructive legislative 
programme to propose, occurred in 1905, but the immstry 
had been weakened a couple of years earher by the retire- 
ment of five important members, including Mr Chamberlain, 
on tariff disagreements 

The resignation of the immstry rests ultimately with 
the Prime lihmster , as long as he remains, individual resig- 
nations are of minor consequence , with his resignation all 
zmmsters merely retain their offices as canying on routine 
admimstration, pending the decision of the new Prime 
Munster as to fillmg them If he is a member of the same 
party, then, of course, the mimsters may be asked to retain, 
without reappomtment, the offices which they hold 

The power whence mimstnes derive their compact follow- 
ing and the possibihty of their own existence is largely that 
of party organisations The plan of organisation is simple , 
m each constituency there are local associations, afifihated 
to federal bodies m England and Scotland respectively, 
which meet to discuss pohtical programmes and to spread 
their principles Their selection of candidates for parliament 
is effected on the basis of a common body of principles, which 
are largely determined by leaders of eminence, and the loyalty 
of a very large portion of these candidates is secured by the 
fact that their election expenses are paid in whole or part from 
the party funds, subsenbed by wealthy adherents — ^usually 
m exdiange for favours granted or expected, espeaally 
honorary distinctions As members of the Commons receive 
a salary of only £400 a year, which, however, is largely or 
entirely allowed to coimt as refimd of expenses for income 
tax purposes, a member is anxious to secure support from 
headquarters for his next election, and thus is wilhng to 
forgo any undue measure of independence A throat of a 
dissolution IS often sufficient to compel party obedience to re- 
assert itself m time of dissension Even, how'ever, if pecumaxy 

* This IS, however, probably an unwise courbc, due only to weak- 
ness m the Cabinet, as in 1922 Mr Mackenzie King (Canadian 
House of Commons, February 12, 1923) strongly oj)poscd a motion 
deprecatmg resignation save on a direct conlidenco issue 
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Considerations have no weight on an independently minded 
member, he must reckon with the fact that, if he ceases to 
be orthodox, the whole weight of the local organisation will 
be cast against him, and often it is ejBfectively prepared 
for canvassing the electorate Such is the general system 
of organisation both for Liberals and for Conservatives or 
Umomsts The Labour organisation is comphcated by the 
fact that the great Trade Umons supply the greater part of 
the funds available for electioneering, and, accordingly, local 
orgamsation is affected by this domination 

With the progress of time the private member’s imtiative 
m legislation has been largely dimimshed by the normal 
practice of the government to appropriate by far the largest 
part of the time available, leavmg him the odd chance of 
succeeding in having a bill read a second time, with the 
possibihty then that the government may consent to take 
it up and find time for its subsequent stages Further, the 
government possesses large powers of defeatmg opposition 
to its measures by the use of the closure, it bemg possible 
for any member to move that the question be now put, 
when a division takes place, unless the Chair holds that the 
rights of the minority will thus be infinnged Further, it is 
possible to move that a clause or part of a clause shall stand 
part of a bill, and thus to exclude any amendments with- 
out consideration in detail Or the House may fix a time- 
table by which sections of a bill are to be finished at specified 
times, and this closure by compartment may shut out masses 
of amendments Or authority to select amendments of a 
representative character may be given to the Chair, others 
thus automatically bemg shut out, the ‘ Kangaroo ’ closure 
The procedure in pubhc legislation is complex , notice 
of intention to introduce a bill must first be given , then 
leave to mtroduce must be obtained, and this on controversial 
topics is sometimes debated , if leave is given, the bill is 
presented, and the questions that it be read a first time and 
be printed are put without debate, and a date fixed for the 
second reading ^ At that reading the bill is discussed from the 
point of view of its general prmciples, and may be rejected or 
accepted, and m the latter event instructions may be giv^ 
to the Committee to mtroduce ancillary and supplementary 

Minor governmental bills may be introduced by a minister m 
a speech of ten minutes' limit , one speech in reply only is allowed 
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matter The bill then goes either to a Standmg Committee, » 
or to a Select Committee if it is desired to take evidence on 
the bill, or in the important cases to a Committee of the 
whole House, which is merely the House sitting under the 
Chairman of Committees It is there amended if necessary 
in detail and reported to the House , a fresh discussion can 
then take place and new amendments be made, while the bill 
may be re-committed for further exammation, and again 
reported ’ViTien the report stage ends, the bill goes for 
third reading, and if passed is sent to the Lords If no 
amendments are made in Committee, there is no report 
stage, and the bill goes at once for third readmg 

A bill from the Commons is at once read a first time in 
the Loids, and then, if sponsored by a member of that House, 
passes through a procedure analogous to that in the Commons 
If no changes are made after third leadmg, concurrence is 
intimated to the Commons , if changes are made, the bill 
goes back to the Commons, who may accept, or agree to 
reject, the amendments, which then become the subject of 
interchanges of messages, with reasons, between the Houses, 
the procedure which has superseded formal or free con- 
ferences between the Houses BiUs other than money bills 
may ongmate m the Lords, when the procedure is ansdogous 
to that followed in the more frequent case of bills gomg from 
the Commons to the Lords 

Disputes between the two Houses on general legislation are 
obviously inevitable, and in the nmeteenth century the con- 
vention gradually became estabhshed that the Lords ^ould 
reject or freely amend only such bills as excited no popular 
interest, while on matters on which the electorate had clearly 
declared itself, they must yield to the popular will The Lords 
interpreted this convwtion as implying that, if they doubted 
the will of the people, they could force a dissolution on the 
Government or compel the rmmstry to abandon the bill, 
as they did in 1894-5 when the Liberal Government did not 
even appeal to the people when the bill to confer Home Rule 
on Ireland was rejected This view was not shared by the 
Commons, and the struggle came to a head over the resistance 
of the Lords to both the financial and general legislation 

* The use of Standmg Committees as the normal fate of bills is a 
result of war pressure on Parhamentaiy time In this way Scottish 
balls are dealt with by a body m which Scottish members preponderate, 
and in which the government may, as in 1923, bn^ in a mmonty 
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of the Liberal Government of 1905-10, that Government 
being determined to obtain the powei to overcome tne re- 
sistance of the Lords to any Home Rule scheme Success 
was attained, as in 1832 o\er the Reform Bill only by the 
promise of the Crown to create suflticient peers to compel 
the passage of the Paihament Bill through the upper House 
The measure provides that if any pubhc biU, not bemg a 
money bill or a bill to extend the duration of Parhament 
beyond five years, is passed by the Commons in three suc- 
cessive sessions, vvhethei in one Parliament or not, and sent 
up to the Lords at least one month before the close of the 
session and is rejected by the Lords, then it shall, after the 
third rejection, be presented for the royal assent and become 
an act, provided that two years elapse between the first 
second reading in the Commons and the final passage of the 
bill there m the third session A bill is to be deemed rejected 
if not passed without amendment, or with agreed amendments 
only, and a bill is to be deemed the same if it contains only 
amendments certified by the Speaker to be necessary through 
lapse of tune or such as m the preceding session were accepted 
by the Lords, or were made hy agreement at the thud session 
Under this legislation, which, but for the war, would have 
been employed to bnng the Government of Ireland Act, 
1914, mto operation despite the Lords, the Upper House 
has merely suspensory powers, though these are of con- 
siderable importance, and the reduction of the diuation of 
Parhament to five years ensures that the electorate shall be 
masters of the legislature 

The paramoimt position of the Commons m finance was 
early asserted, and made perfectly defimte in 1678, when it was 
claimed that aids and supphes were the sole gifts of the 
Commons, and should not be altered by the Lords This left 
the nght of rejection intact, but, in i860, the Commons 
asserted that it had the right so to frame tax or appro- 
priation measures as to defeat the power of rejection, and m 
1861 they exercised this power by includmg their proposals 
in one bill which the Lor^ could not reject In 1894 they 
also earned their death duties agamst the bitter opposition, 
largely on personal groimds, of the Lords to that beneficent 
and wnse measure In 1909, however, the Lords refused to 
yield and to accept the Finance BiU , a dissolution followed, 
and the government, not content with securing its bills. 
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proceeded with the permanent deposition of the Lords 
from financial power by the Parhament Bill The passage of 
this measure necessitated another appeal at the end of 1910 
to the people, and victory then secured the Parhament Act,^ 
which provides that, if a money bill is sent up to the Lords 
a month before the close of the session, and is not passed by 
them as it stands within a month, it shall be presented for 
the rojal assent, unless the House otherwise directs, and 
shall become an act without the concurrence of the Lords 
A money bill means a bill w'hich is certified by the Speaker 
of the Commons to deal only with the imposition, repeal, 
remission, alteration, or regulation of taxation , the im- 
jxisition for the pajnment of debt or other financial purposes 
of charges on the consolidated fund, or money pro\ided by 
Parliament, or the variation or repeal of any such charges , 
supply , the appropriation, receipt, custody, issue or audit 
of accounts of pubhc money , the raising or guarantee of 
any loan or repayment thereof, or subordmate matters 
incidental to those subjects or any of them Taxation and 
appiopnation of local authorities are not covered by the 
act In certif^ring that any bill is a money bill, the Speaker 
IS to consult, if practicable, two members appomted from the 
panel of Chairmen at the beginmng of each session by the 
Committee of Selection, a body representing m due proportion 
the various sections of the House , but his certificate either 
as to a money bill or the due observance of the rules regarding 
other bills is not to be questioned in any court The ex- 
clusion of the Lords from financial control is thus complete , 
the composition of the House rendered it ah tmito wholly 
indefensible 

To create any House whether whoUy elected, eg by 
proportional representation by the electors or by the mem- 
bers of the Commons, or partly elected and partly noimnated, 
or even in part hereditary, which would satisfy popular 
opimon generally and be an effective revising chamber, while 
not opposing the pubhc will, is a problem of the utmost 
difficulty of solution * The permanent maintenance of the 
hereditary principle seems utterly impossible of defence in 

* I & 2 Geo V , c 13 

• The plan of Lord Bryce’s Comimttee (Cd 9038) m 1918 was left 
practically dormant by the Governments of 1918-23, and the 
Government of Mr MacDonald has made no promise of action 
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face of the manifest failure of hereditarj’^ abiLtj in the com- 
mumty at large, and not least in the peerage, and to de- 
fend It on the analogy of the Crown is to ignore tne essentia, 
fact that the Crowm has grown, m popular aftection precisely 
m proportion as it has ceased to seek to assert anv hereditary 
capacity- of claim to rule, and has accepted honestly: and aoly 
the r 61 e of acting in all ofl&cial matters in accordance with 
the popular will Far from strengthenmg, as Lord Birken- 
head argues, the position of the monarch, the erratic tactics 
of the Lords on selfish grounds have rather weakened it than 
otherwise The merits of the Lords are derived from the 
presence in it of many able and expenenced pohticians whose 
services would be secured in any satisfactory second chamber 
The Commons, as masters in finance, are careful to 
safeguard themselves against improvident expenditure , no 
grant will be voted save on the recommendation of the 
Crown, that is of the mimstiy, though motions may’ be 
passed urgmg on the House expenditure of funds on some 
speafied object, in the hope that thus mimsters will be 
compelled to make defimte proposals, and bills come down 
from the Lords with italicised clauses as to expenditure, 
these being strictly merely waste paper Similarly no 
taxation can be proposed by any private member Further, 
the House considers all matteis of supply’ and ways and 
means m Committees of the whole House, whose resolutions 
are reported to, and approved by, the House from time to 
time The Committee of Supply decides the amounts to be 
granted for each service, that of Ways and Means decides 
how to provide these funds, whether by charges on the con- 
sohdated fund, into which the proceeds of taxation, much 
of which is provided for m permanent legislation, auto- 
matically go, or by fresh taxes or loans Legal sanction is 
given to taxation by taxmg acts, and to appropriations by 
the Appropriation Act of the session, which is preceded by 
Ways and Means, or Consohdated Fund Bills, plaang certain 
amounts at the disposal of the government pending the 
final appropriation act That money is duly spent as voted 
is secured by the co-operation of the Treasuiy, with the 
Comptroller and Auditor-Gmeral, who holds office mdepen- 
dently of the executive, while the pubhc accounts are re- 
view^ ex post facto by a Committee of the Commons which 
animadverts on any errors committed, without producing 
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much impression on the adrmmstration The actual framing 
of estimates hes with the departments subject to Treasury 
control, but this has been relaxed of late years, and spasmodic 
attempts by Cabinet Committees, or by outside bodies 
appointed ad lioc, such as Sir Enc Geddes’s Committee m 
xg2x, to cut down expenditure, have not been very successful 
That anj' Parhament Committee should be given control 
over pohcy in framing estimates is repudiated by the admims- 
tration, and a comimttee without any voice in pohcy seems 
to find it hard to secure any economies, since their suggestions 
can always be asserted to mvolve matters of pohcy This is 
emphasised by the fact that the defence services are among 
the great sources of expenditure, and any economy in them 
really depends on foreign pohcy and defence preparations 

Bills of a pn\ate character, deahng with naturahsation, 
divorce, or trust estates, and local bills covering an enormous 
variety of matters of local interest, are subjected to a special 
procedure , there are ngid standing orders ^ to ensure that 
due notice is given to all interested for or against the proposal , 
the second reading merely prevents the further progress of 
some really objectionable feature, and the Committee stage 
IS a judicial mvestigation of the bill, arguments from pro- 
moters and opponents bemg carefully weighed Provisional 
Orders and local legislation for Scotland are enacted nor- 
mally on the faith of their bemg put forward after full 
enquiry by a government department without special 
scrutiny, but, if opposed, the normal procedure of private 
bills IS m efiect apphed, so careful is Parhament not to 
ignore local and private mterests 

8 Defence 

While in the case of the Dommions armed forces are 
mamtamed essentially from the pomt of view of local defence, 
the Imperial Government accepts the obhgation of providmg 
for the security of the whole of the Empire from external 
aggression Primary reliance has m the past been placed 
on the rdle of the navy, which m peace tune serves also the 
important fimction of mamtammg Bntidi prestige by showing 
the flag m many different parts of the world, and despite the 

^ House of Commons Standing Orders. Part II Cf Banxungton, 
Enghsh JPubhc Health Admtntsfration, Chap III and IV. 
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nse to importance of the air arm, the supremac\ of tiie na\ y 
IS not ^et obsolete The aimy is charged \\ith the duties of 
protiding and maintaming garrisons both n. the United 
Kmgdom and m the network of Imperial mJitarj stations, 
which, m conjunction with the fleet, protide tor ehecme 
defence, and of which India makes by fax the greatest 
numerical dram on British resources , at the same time it 
is required to provide a small, but mobile and highlj* qualified 
expeditionary force which can be sent abroad u hostihlies 
break out, while it must be so organised as to allow of eflec- 
tive expansion w-ith the least delaj m the e\ent of a great 
European conflagration The Air Force is not merely 
essential for home defence agamst attack bj. a hostile power, 
but it has proved possible in places such as Iraq to mamtam 
order at less cost m men and money than when infantry 
are employed The problem of Imperial defence has been 
vitally affected by the restrictions placed on German arma- 
ments by the treaty of peace and by the limitation of naval 
armaments m certam respects by the Treaty of Washington, 
while the readmess of the Imperial Government to consider 
limitations of air forces by convention has been expressed 
The BiU of Rights expressly declares that the maintenance 
of a standing army in time of peace without the consent of 
Parhament is illegal , moreover, the common law does not 
recogmse any power to mamtam disciphne m an illegal 
force, and the Crown has no funds with which to pay an 
army The mamtenance of troops, therefore, involves annual 
application to Parhament for a code of rules, the Army Act, 
for authority to mamtam a specific number of men, and for 
funds to pay them The number specified cannot be exceeded, 
but the forces detached from the British army and servmg 
m India are not mduded, and, though they could not be 
employed m the Umted Kingdom without statutory sanc- 
tion, they can be used elsewhere But xmder s 22 of the 
Government of India Act, the revenues of India cannot be 
employed, save m urgent necessity, on mihtary operations 
beyond the frontier save with the assent of Parhament, so 
that when such forces are used Parhament must find the 
money or authorise it bemg found by India Save durmg 
the war of 1914-18 enlistment was, and is, voluntary , an 
offlcer holds durmg pleasure, but may not resign his com- 
mission without sanction , a soldier enhsts for a definite 
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penod, but may sooner be discharged by the Crown, or 
permitted to purchase his discharge The Air Force, which 
was essentially as an independent body a creation of the 
war, IS subject under the Air Act m essentials to the same 
position as the mihtary forces of the Crown Behind the 
small regular army, with its multifarious duties, there is 
the temtonal force, also volimtanly recruited, but unjike 
the pre-war nuhtia or volunteers, imder obhgation for 
foreign service m the event of war Reserves provide for 
immediate expansion of the army on the outbreak of war, 
but only on a modest scale 

The naval forces have never been the object of jealousy, 
and impressment of seafaring men under common law was 
permitted and formerly practised But for funds annual 
apphcation is needed to Parhament, while disciphne is pro- 
vided for by Naval Disciphne Acts 

Both soldiers and sailois are subjected to a more elaborate 
code of law than civilians , the criminal law is apphcable to 
them wherever the> are serving, and can be admimstered by 
courts martial, though not so as to oust the junsdiction of the 
civil courts They are subject also to pams and penalties 
pecuhar to themselves, and admimstered by courts martial 
The civil courts, however, have power to control these 
courts if they attempt to deal with civihans, or if they deal 
with persons subject to mihtary law, but exceed their juris- 
diction, or fail to observe the due forms On the other 
hand, even if the courts, when they have jurisdiction, act on 
accusations made without reasonable ground or even 
mahaously, no redress agamst those responsible can be 
given by avil courts To prevent miscarriages of justice, 
mihtary judgments by courts martial fall to be confirmed 
before execution, and are scrutinised by the Judge- Advocate- 
General and his assistants on this score 

The control of the forces is ultimately vested m the Lords 
Commissioners of the Admiralty, the Army Coimcal, and the 
Air Council, all bodies constructed on the basis of havmg 
at their heads a numster responsible finally to Parhament 
and techmcal advisers combative and cavil, though the 
exact nature of the functions of these members and the 
personnel have been frequently vaned of late The obvious 
advantage of creating a single irunistry of defence, with 
subordmate ministers for the three branches of the service, 
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has been recognised, bat the jealousies of the dilterent arms 
renders the task a \ erj difiicalt one Ettorts to s oppress 
the intli\ndualitv of the air service ha^e been frustrated, 
though, when either military or na%al operations are oei^g 
undertaken, the air service is to act in subordination In 
defence from aircraft it is to be the pnmar\ arm and to be 
aided by the sister ser\ices, and in attacks on enemj har- 
bours or inland towns or in commerce protection the arms 
are to co-operate It is in special the business of the Com- 
mittee of Imperial Defence and its sub-committees to 
endeavour to secuie that the funds of the country are not — 
as is sometimes the case — needlesslj. expended in duplication 
of defence, and in competition among the services for men 
and material 

The strength and expenditure on the aimj and naval 
and air forces^ are mevitably decided in the ultimate issue 
by the Cabinet, after they have giv en the fullest consideration 
to the views urged by the techmcal members of the boards 
in eveij*- case These members are under no obhgation to 
surrender their views to those of their Parhamentarj’ chief, 
and when overruled they are entitled to remain m ofhce 
and carry out the governmental programme without loss of 
honour, though, of course, they may feel it incumbent on 
them to resign if reductions of excessive amoimt are ordered, 
but this contretemps is extremely rare , an ofhcer who feels 
dissatisfied can usually arrange to be allocated to some other 
work, relieving him of any responsibihty for general pre- 
parations Ever increasing importance has been laid recently 
on the work of the War Stafts m each department in pre- 
paring schemes for effective offensive and defensive m war 

In August, 1923. an important extension of the functions 
of the Committee was made, on the recommendation of a 
Comnuttee appointed to consider questions of National and 
Imperial Defence, which detenmned on the maintenance, 
subject to certain safeguards, of the air force as mdependent 
and the increase of the strength of that body for home defence 

V In 1923-24, army 171,000 (10,500 being Indian troops m Iraq), 
cost £48,412,000, navy 99,500, £58,000,000 , air 33,000, £12,011,000 
On June 26, 1923, the Prune Minister announced the decision of the 
Government to mcrease by 34 squadrons the air force, for purpose of 
home defence at a cost of £5,500,000, ultunately, each year in addition 
to that provided in 1923 24 The decision was due to the large 
increase of French supenonty m air power 

X. E 


O 
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It was pointed out that under the existing arrangement, 
there was no person, save the Prime Mimster himself, who 
was concerned with the mitiation of a consistent hne of pohcy 
directing the common action of two or more of the three 
services, as the Committee of Imperial Defence only con- 
sidered matters brought before it on the mitiative of a Govern- 
ment Department or the Prime Minister, and the latter had 
no time to devote to the adequate study of these matters 
It was accordingly decided to place the responsibihty for 
wider mitiative on a Chairman of the Committee, acting under 
the general direction of the Committee and with the assistance 
of the three Cluefs of Staff At the same time it was decided 
that, while the Comnuttee would continue to consist of the 
Prime Ministei and such persons as he thought fit to summon, 
membership should normally be en305^ed by the Secretaries 
of State for War, Air, Foreign Affairs, the Colonies, and India, 
the First Loid of the Admiralty, the Chancellor of the 
Exchequer or the Financial Secretary to the Treasury, the 
three Chiefs of Staff, and the Permanent Secretary to the 
Treasury, while other British or Dommion ministers or 
officials or experts might be summoned as the occasion 
demanded, while the Chairman would as deputy of the Prime 
Minister be a permanent member The Chairman, under the 
scheme, presides in the absence of the Prime Minister, reports 
to him and the Cabinet the recommendations of the Com- 
mittee, interprets to the Departments the decisions of the 
Prime Mimster and the Cabinet, and, aided by the Chiefs of 
Staff, keeps the defence situation as a whole constantly under 
review so as to ensure that defence preparations and plans 
and the expenditure thereupon are co-ordinated and framed 
to meet pohcy, that full information as to the changmg naval, 
mihtary, and air situation shall always be available to the 
Committee, and that resolutions for the requisite action there- 
upon may be submitted for its consideration In addition 
to their functions as advisers to their own Boards or Coimcil, 
the three Chiefs of Staff are made individually and collectively 
responsible for advising on defence pohcy as a whole, the 
three constituting, as it were, the super-chief of a War Staff 
m Commission, and meeting together to discuss questions 
which affect their jomt responsibihties Questions relating 
to the co-ordination of expenditure may be considered by the 
Committee on reference by the Cabinet, and the Committee 
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WxU consider such questions in the I'^nt of the general acienee 
policj' of the government, and the strategical p^ans or *v n <.^0 
to gl^e effect to the pohej’^ time ot var ^ 


9 Tfie Ju'iioat ae aui tne Loix.s 

Smee 18S1, under the Judicature Acts of 1S73 and 1S75, 
the Supreme Court of Judicature has consisted of a Hign 
Court of Justice, with original ci\ul and criminal jurisdiction 
and appellate jurisdiction from inferior cotuts, and tne 
Court of Appeal witn appellate jurisdiction from the High 
Court, and in certain hmited classes of cases from inferior 
courts The High Court is di\aded mto three divisions. 
King's Bench, in which aie merged the old Exchequer and 
Common Pleas, Chancerj^ and Probate, Di\oice, and 
Admiralty, but law is no longer diherent according to 
the court m which it is administered , statutory’ piowsions 
define w'hich body of law is to pre\ail in certain cases, and 
generally eqmty supersedes common law m case of conflict 
The Lord Chancellor presides in the Chancery division, the 
Lord Chief Justice m the Kang’s Bench, and a President in 
the small division of Probate, Divoice, and Admiralty The 
Court of Appeal consists of the Master of the Rolls and 
Lords Justices All the judges, save the Chancellor, are 
appointed on his recommendation by the Crown by letters 
patent, and hold ottice for life during good behaviour, sub- 
ject to removal on addresses from both Houses of Parhament 
to the Crown Commissioners representmg the High Court 
go on circmt for cavil and criminal business 

Inferior cavil jurisdiction, gradually extended of recent 
years, is exercised by County Court judges subject to appeal 
to the High Court, or rarely Court of Appeal Inferior 
cnnunal jurisdiction is exercised in the counties by justices of 
the peace, at least two in number at petty sessions in imnor 
cases, an appeal by way of re-hearmg lying to the justices 
at Quarter Sessions, or by a stated case to the High Court 
More serious cases are de^t with by Quarter Sessions, where 
ofCences are tried with a jury on mdictment, subject to 
appeal by case stated to the High Court In boroughs of 
importance Quarter Sessions axe held by a Recorder, a paid 
^ See Parliamentary Paper Cmd 193^ 
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magistrate, wlule in London stipendiary magistrates exercise 
a jurisdiction analogous to that of petty sessions, and so in 
less degree elsewhere These magistrates are appointed by 
the Crown on the advice of the Home Secretary, while 
justices of the peace are appointed on the advice of the 
Lord Chancellor, who consults the Lord Lieutenants of the 
counties But the more important cnminal cases must be 
tried before a Commissioner or a judge of the High Court 
Ongmally no appeal was allowed from cnrmnal cases decided 
by the verdict of a jury, but appeal now hes to a Court of 
Cnminal Appeal both as regards comiction and sentence on 
certain conditions 

The Courts of Northern Ireland, as regards supenor 
jurisdiction, resemble those of Bngland In Scotland the 
supreme onginal and appellate civil junsdiction belongs 
to the Court of Session, whose Outer and Inner Houses 
correspond roughlv to the High Court and Court of Appeal , 
cmnmal junsdiction rests with the High Court of Justiciary 
Infenor cnrmnal and civil junsdiction is exercised b3'^ the 
Shenffs Pnnapal and Substitute, and there are minor courts 
of justices of the peace The judges are appointed by the 
Crown on the recommendation of the Lord Advocate, and 
hold office on the same tenure as in England , the position 
of the Shenffs is analogous, but the removal may be more 
simply effected 

As a final Court of Appeal from the Enghsh Court of 
Appeal and the Court of Sessions, and from the Insh Comt 
of Appeal for Northern Ireland, there is the House of Lords, 
which, when sitting for judicial business, must contain at 
least three Lords of Appeal This definition covers the 
Lord Chancellor, the six Lords of Appeal in Ordinary, 
and any peer who has held high judicial ofi&ce, * e , the Lord 
Chancellorship of Great Bntam or Ii eland or a judgeship 
The pioceedings are part of the ordinary business of the 
House , the decision is based on a motion, and dissenting 
views are therefore expressed, it takes the form of an 
order, while the Judicial Committee of the Pnvy Coimcil 
must pronounce a single opimon, wluch takes the form of 
advice to the Crown, earned into effect by an Order in Council 
The House of Lords is boimd by its own decisions, and these 
are bmdmg on all lower courts, as are the judgments of the 
Court of Appeal The House has normally no appellate 
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cn^ural jurisdiction but o i £.ppeal lies 1 < t^e Co^rt of 
Cnnunal Appeal on tLe gran'»ing of pei»nission. bi tne Atto’rey- 
General onl\ , sucn peirmsaioi has rareh beer accorded 
It possesses, howetei, jurisdiction m all cases of treason a.^'d 
felony o\er peeis , in session it is presided o\cr bt the Lord 
High Steward, appointed p>o hac vice the Crown, and oil 
the peers who a+tend aie judges , ou,t of session ne presides 
as judge, settles all points of law, and the other peers act as 
jurors 

The law of England and Wales is the commo^x law, as 
deeply and radically modified b 3 statute, and regula'ions 
made under statute, and bj' judicial intei pretation Scotland 
stands in hke case, but its common la\% differs gieatlj’ fiom 
that of England, being far moie deepty afiected by the citnl 
law , there has been a substantial assimilation of the law 
of contract, of toits, and criminal law, while there arc many 
difterences as regards the law of real and personal property, 
testamentary law, intestate succession, and matrimonial 
relations Noithem Ireland has the English common law 
deepty modified by statute, but otheiwise closety in accord 
with Enghsh law 
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KORTHERN IRELWD, THE CHANNEL ISLANDS, \ND THE 

ISLE OF MAN 

r X or them Ireland 

Northern Irelvnd, the Channel Islands, and the Isle of 
Man, each with distinctive constitutional features of its own, 
agree m being subject to the undisputed legislative supre- 
macy of the Impenal Parhament within such hmits as it 
chooses to impose on its own activity in regard to them 
Kurtliem Ireland, howevei, stands in a much more immediate 
relation to that Parhament than the island teratones, whose 
insignificance m any mateiial sense lenders it a matter of 
inditierence that they should evercise a considerable measure 
of independence 

Northern Ireland owes its existence to the Government 
of Ireland Act, 1920,1 the efiect of which, as regards that 
temtory, has been preserved intact under the arrangements 
for the creation of the Irish Fiee State, as a result of the 
deasion of the Northern Parhament to remam in dose 
connection with the Impenal Parhament m heu of falling 
under the supreme control of the Free State The Parhament 
of Northern Ireland is essentially a subordmate legislature, 
and stands in no true federal relation to that of the Umted 
Kingdom, for the latter retains undimimshed its authority 
over Northern Ireland, and m so far as it reframs from legis- 
lating on matteis within the province of the local Parhament, 
it does so m virtue merely of a constitutional understanding 
that it IS idle to create a legislature and then interfere with 
it But the power to over-nde is clear, and no Imperial act 
can be questioned because it infnnges directly or mdirectly 
a topic dealt with by Insh legislation 

The power of l^slation of the Northern Parhament is 
stnctly limited both in area and subject matter It can deal 
only with matters relating exdusively to the area allotted 

* See the Ini»h Free State (Consequential Provisions) Act, 1922 

X92 
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to it, the counties of Antnin. Armagh, Dov\-i*, Fermanagh, 
London Jerrj , and Tyrone, and the boroughs of Belfast and 
Londonderrv, or some portion thereof It maj not leg-slate 
regarding (i) the Cro\»n, the succession, ti^e regeiiC5, 
C^o^v^^ property, or the Lord-Lieatenant, sa\e as regards the 
exercise of ins executii e pow er m relation to I-ish seiA xces , 
(2) peace or war or matters arising from a state cf \%ar, or 
the observance of neutrality , (3; natal, militaiy, or air 

forces of anv kind, (4) treaties, extiadihon, and fugiti\e 
ofLenders rendition , (5) titles of honour , (6) treason, 

naturalisation, alienage, ahens as such, 01 domicile , (7) 

foreign trade, natigation, and quarantine , (8) submarine 

cables , (9) wireless telegraphy , (10) aerial natagation , 

(ii) hghthouses, buoys, or beacons , (12) coinage, negotiable 
instruments, legal tender, and weights and measmes , (13) 
trade marks, designs, copy rights, 01 patents , and (14) 
tempoianly ceitain reserved matters The se\enty’ of these 
restrictions is a httle modified by the rule that the Parhament 
may mdirectly affect foreign trade by’ powers of taxation 
generally^ 01 by measures to exclude contagious disease, 01 
regulate harbours and inland waters The most drastic 
piohibition IS imposed on any legislation endowmg rehgion, 
hindermg its free exeicise, giving preference or imposmg 
disabihties m regard of regions behef or status, aftectmg 
prejudicially the right of education without receivmg religious 
instruction, mterfermg with rehgious property , or takmg any 
property whatever without compensation The Parhament 
may repeal Imperial acts and regulations dealing with topics 
not excluded from its scope, if passed before it came mto 
bemg, but not such enactments passed thereafter The 
financial legi^ation of the Parhament is limited by the 
exclusion of customs duties, excise, profits tax, and save to 
a himted extent mcome tax, and elaborate arrangements are 
made for the determmation by a Jomt Exchequer Board of 
the Irish share of the revalues reserved and for the pajonent 
of a contribution to Imperial expenditure by Northern 
Ireland There are also excluded postal services, post of&ce 
and trustee savings banks, designs of stamps, deed regis- 
tration and pubhc records, while to the Coun<^ of Ireland 
are resaved private bill legislation for matters affecting both 
parts of Ireland, fishenes, contagious diseases of animals, 
and railways common to both parts of the country The 
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Council, pioposed as a means of furthenng Insh unity, -was 
to be composed of a President, nommated by the Lord- 
Lieutenant, and foity members, twenty for each part of 
Ireland, those from Xoithem Ii eland being elected by the 
two Houses of Parliament, to the number of seven and 
thiiteen respectively Land pui chase remains ■within 
Impenal control 

The executive po^\e^s of Xoithem Ireland are co-extensive 
with the legislati\ e powers, and are vested m the King, who 
may dekgate them to the Loid-Lieutenant, foi ■whom, imder 
the legislation of 1922, a Govemoi is substituted, or other 
officer In the exercise of his powders the Goiemor acts on 
the adMce of ministers, wffiether heads of departments or 
not, constituting an Executi%e Committee of the Pn\y 
Council for Xorthem Ireland No minister can retain that 
position for more than six months unless he becomes a 
Member of Parliament The position of the Governor as 
regards the executn e gov emment is analogous to that of 
the Clown in the United Kingdom 

In his capacity as part of the legislature the Governor 
summons, piorogues, and dissolves Paihamenl, subject to 
the rule of annu^ Paihaments, and a maximum duration of 
five years for the House of Commons In legard to bills he 
IS imder the obhgation of giving or ■withholding assent 
according to his instructions from the Impenal Government * 
and, if so instructed, he must reserve any bill, which wall 
then lapse, unless assented to within a year The control 
over legidation thus given is analogous to that exercised 
m Canada by the Dominion o\er the Pro-vinces, and is m- 
tended to be effectual In other cases the Governor will 
clearly have no discretion save to assent 

The Senate is composed of the Lord Mayor of Belfast, 
and the Mayor of Londonderry ex officio, and twenty-four 
Senators elected by the House of Commons, on the principle 
of proportional representation ■with the smgle transferable 
vote Elected Senators hold office for eight years, one half 
retiring every fourth year, and casual vacancies are filled 
by election The House of Commons consists of fifty-two 

^ The powers of the Council are left in abeyance for five >ears or 
until the passing of identical acts earlier by the Parhaments of Northern 
Ireland and the Free State, which can vary its constitution 

* Represented by the Secretary of State for Home Afiairs 
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members, the franchise Lemg as m the Uni^ea K*i odom, but 
elections being by the system of pioportional lepiesenta+^or , 
after three years, ho\\e\er, electoral matters maj be regu- 
lated by Pailiament JMinisters maj speak in either Hou.se, 
but must vote onl> m the House of which thej are members, 
and provision is made to ob\iate the necessit\ of re-clection 
on acceptance of office Peers are eLgible tor election to 
either House The piitileges of mem Deis are as in the Umted 
Kingdom House of Commons 

The relations of the two Houses lequire taxation and 
revenue biUs, winch must be lecommended by the Gotemoi, 
to originate m the Lower House , the Upper House maj not 
amend such bills or any bill so as to impose increased charges 
on the people, but any bill appropriating mone\s for the 
ordinary annual services of the go\emment shall deal with 
that subject only, an attempt to a\oid tacking If the 
Low er House pass a bill, and it is not accepted b% the Senate, 
then on the bill being passed in the subsequent session, a 
jomt session maj^' be held, at which the bill ma5 be passed 
by a majority of votes of the membeis present , in the case 
of a tax or appropriation bill the sittmg may be held during 
the same session 

The judicial arrangements include a Supreme Couit of 
Judicature, consisting of the High Couit and the Court of 
Appeal , the Act of xgao pro% ided an appeal to a High 
Court of Appeal for It eland as a whole, whence appeals might 
be taken to the House of Loids, but this court has dis- 
appeared under the Act of 1922, and appeals go direct to 
the House of Lords The constituuonahty of any legislation 
might also be referred to the Judiaal Committee of the Pnvy 
Coimcil for a bindmg deasion 


2 T/ie Channd Islands 

The Crown stands to the Channel Islands m a somewhat 
abnormal position, the lesult of the histonal connection 
with the Crown as possessions of the Duke of Normandy, 
which remained loy^ when Normandy itself passed away 
The Crown is represented m the governments of Jersey 
and Guernsey by Lieutenant-Governors, who are responsible 
to the War and Home Offices m respect of their exercise of 
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their executive functions, and who possess the nght of 
assenting to or vetoing legislation These ofBicers control 
the executi-ve, but the powers of the administration are 
limited the existence of legislative and judiaal institutions 
of equal age and imperfection 

Ko legislation, tempoiarj’ or permanent, ma^ be passed 
save the Assembly of the States m Jersey This body 
includes as Crown nommees the Lieutenant Governor with 
power of \ eto, but no vote , the BailifE, who presides, with a 
casting vote only , the Attorney and Solicator-General, who 
may speak but not vote , and the Visconte, who is Shenff 
and Coronei, and who may neither speak nor vote There 
are also the members of the Roval Court, twelve jurats 
elected for hfe, natives of the island with property w'orth 
(,7Zo, and the States, namely twelve rectors holding their 
positions foi hfe , twel\e constables elected by the pnncipal 
panshioners for three years , and fourteen members elected 
tnennially, three for St Heher, and one for each other 
pansh, the franchise being extended to women The powers 
of the legislature are hmited , permanent legislation reqmres 
the assent of the Ciowm m Coimcil, though provisional 
ordinances may be made for local or temporary purposes , 
these fall mto abeyance unless renewed m three years All 
legislation is subject to the Lieutenant-Governor 's veto or the 
BaihfE’s dissent , m the latter case it cannot have effect 
unless approved by the King m Coimcil Taxation requires, 
save for urgent needs, the assent of the Crown m Coimcil, 
while the hereditary revenues of the Crown are stiU under 
its control, and are used to defray expenses of the official 
government Duties on wines and spirits are provided for, 
the proceeds being allocated to local purposes 

The power of the Crown to legislate by Order m Council 
for the temtory is disputed , it is claimed that no Order in 
Council is vahd unless it is registered by the Ro 5 ?al Court, 
which may refuse registration if its terms mfnnge the ancient 
pnvileges of the islands, and that to legislate without the 
concurrence of the States is such an mfnngement The 
matter has been left imdecided by the Pnvy Council , a 
similar claim as regards Parliamait is ludicrous , though it 
IS the practice to send acts applying to the islands to the 
court for r^stration, this affects in no wise thear vahdity 
The judiciary consists of the Bailiff appomted by the 
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Crown, a paid official, and t^\el\e tmpa,d jurats vho hold 
office for life, and need have no legal qualifications, though 
they ha\ e an equal \ oice in all decisions, the Baihft in theory 
ha\Tng none sa\e when there disagieement 

The constitution of Guemsei is stxll more complicated, 
if possible The Roj al Court, constituted as in Jersey, maj^ 
enact Ordonnances for the better enforcement of tne e'ust- 
ing law, and suggest legislation foi the States This body 
consists of the Etats d'filection, compnsing the BaiLfi: and 
jurats, 180 parish councillors, elected hy the ratepavers for 
hfe from ex-constables, and twenty constables elected for 
three years Deputies from these, six for the towm ar-d mne 
for the country parishes, make up the fitats de Dehberation. 
which may accept or reject proposals of the Roj’^al Court 
or Chefs Plaids, and tax withm hmits , taxation above these 
hmits and legislation need the assent of the Crown in Council 
The Royal Comt, in addition to jurisdiction in Jersej*, acts 
as an appellate tribunal from the Rojal Court of Alderney, 
which has also local States But the States of Guemsej. can 
legislate for Alderney Sark has a Court of hrmted juris- 
diction, important matters fall to the Roj al Court of Guernsey 
From both Jersey and Guernsey appeal hes to the Crown 
in Council The Courts and the States use old French in 
then proceedmgs, and the law of the Chaimel Islands is so 
largely based on the old law of Normandy that lawj.ers 
study m the school of Caen 

Local imhtia, reciuited m part -voluntarily, are main- 
tained at local expense, while the Imperial government 
defrays the cost of the Impenal forces and the fortifications ^ 
Ecclesiastically, the islands fall withm the diocese of Win- 
chester Tenacious of their local rights and traditions, the 
islanders are deeply attached to the British Crowm, smce 
under it they can retain the local pn-vileges they value, 
while as parts of France these pecuhanties would have been 
eradicated 


3 The Isle of Man 

The Isle of Man -until 1765 was held of the Cro-wn by the 
House of Stanley, and then by the Dukes of Atholl , m that 

^ In 1923 the islands were vainly invited to contribute small annual 
sums to the Impenal Bxchequer, m view of the war debt For the 
Isle of Man contnbution see Parliamentary Paper Cmd 1331 
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year the feudal nghts \^ere suriendered, and the Crown 
assumed direct control The executive government is exer- 
ased by a Lieutenant-Governor, acting under the Home 
Office, who has control of the police and pnson departments 
and of the local mihtia The whole control of customs, 
legislative ^ and executive, rests with the Imperial Parha- 
ment and government , the surplus revenue, after meetmg 
the expenses of government, and a contribution (£10,000) to 
the Imperial Exchequer, is at the disposal of the Court of 
T3mwald, which constitutes the legislature of the island 
This body consists of two houses besides the Lieutenant 
Governor , the Lcgislativ e Coimcil, under a reform of 1919, 
IS composed of the Bishop, the first and second Deemsters, 
four members elected by the House of Ke3'S, and t%vo nomin- 
ated by the Governor, the latter classes holding office for 
four v’cais Anv person so elected or nominated must be 
at least tvvontj-one 3 ears of age, and residtait in the 
island , a nominated member must not be in leceipt of a 
salaiy fiom the Impenal or Insular Government Any 
member of the Council, if authonsed by the Governor, may 
appear before the House of Keys, when a government 
measure is to be discussed, m order to explain its terms 
The Lower House consists of twenty-four members elected, 
eighteen for the six sheadings, three for Douglas, and one 
each for the other three towns, on a popular franchise Women 
are ehgible as members or voteis, and the normal duration 
of the House is seven years, but it may be dissolved earher 
by the Governor 

The island has its own pecuhar laws * Under legislation 
of 1921 the chief criminal courts are the Court of General 
Gaol Dehvery and the Court of Criminal Appeal, consisting 
of one and three judges of the High Court of Justice 
respectively Civil jurisdiction is exercised by the High 
Court with appeal to the Staff of Government Appeal hes 
to the Crown in Council, and the wiit of habeas corpus runs 
in the island 

* Other legislation is rare, but may be passed in emergency, as 
was the Isle oi Man (War Legislation) \ct, 1914 (4 & 5 Geo V , c 62) 

■ Its land tenure is based on Norse custom , cf Faixant, Law 
Quarterly Review, xxxv , 239 ff 



CHAPTER III 


THE IRISH FREE STATE 

The aspirations of a majority of the Irish people foj. tne 
se\erance of the relations witn Great Britain cstaLIi'.lcd by 
the Act of Union seemed for a time to ha\ e reccit ud Iruition 
m the Go\emment of Ireland Act, 1914 But the outbreak 
of war, which prevented the apphcation of that act in an5^ 
form, was followed by an intensification of «:eparatist leelirg, 
w’hich, after a prolonged and embittered conflict and various 
efforts at settlement, resulted m the Treatv of December 6, 
1921, the fundamental prmaple of which is the concession 
to Ireland of the same constitutional position m the empire 
as Canada, the Commonwealth of Australia, New Zealand, 
and the Union of South Africa, and the establishment of the 
rule that the relation of the Free State to the Imperial 
Parliament and Go\emment shall, when not otherwise 
expressly provided, be that of the Dominion of Canada 
The Free State, therefore, is essentially a Dommion in pomt 
of status, but the proximity of Ireland to Britain, taken m 
conjunction with the history of the relations of the 
countries, has resulted m the creation of a constitution of 
a special type and m some vanation of the normal relations 
existmg between a Dominion and Great Bntam More- 
over, by the terms of the Treaty, the northern portion 
of Ireland, as has been seen, exists as part of the 
United Kmgdom,! wholly detached from the control of the 
Irish Free State 

The Free State constitution ® is enacted subject to one 
paramount principle, that, so far as it or any law passed 

^ Provision is made m the Order in Council of March 27, 1923 and 
amending Orders issued under s 6 of 13 Geo V , c 2 legardmg the 
signification of the term “United Kingdom" m Mew of the change 
m legal rdationships 

■ The Irish Free State Constitution Act, 1922 (Session 2 ) See also 
the Irish Free State (Consequential Provisions) Act, 1922 , Keith, Jouru 
Comp Leg , iv 233 fi , v 120 ff 
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under it, is repugnant to the teims of Tieaty of Peace of 
1931, it shall be void and moperati\e, and the Parhament 
and Executive Council of the State are bound to legislate 
and act so as to implement the treatj In continental 
fadnon it enunciates fundamental nghts, the first being the 
co-equal membership of the Fiee State of the British Common- 
wealth of Nations, and that all powers of government and 
authority are derived from the people, and to be exercised 
in accordance with the organisation estabhshed by the 
constitution Political rights are given equally to any man 
and woman, domiciled m the Free State, who was bom 
there, or one of w’hose parents was so bom, or who has been 
r«.sidcnt theie for seven years, but citizens of other states 
maj disclaim such nationality, and further piovision may 
be made by law Irish is the national language, but Engh^ 
has equal rights as an official language No title of honour 
in lespect ot services rendered in, or m relation to, the state 
ma5- be confericd on an Irish citizen, save on the advice or 
with the approv’-al of the Executive Cotmcil Freedom of 
the peison is to be assured by habeas corpus ,1 the doimcile 
is to be inviolable , freedom of conscience and rehgious 
equahty are assured, as in the case of Northern Ireland , 
freedom of expression of opimon and of peaceful assembly 
without amis is guarantee, as well as free elementary 
education, and the natural resources of the state may not be 
alienated 

The Parhament consists of two Houses, a Senate, whose 
members hold office for twdlve years, and a Chamber of 
Deputies, elected for four years, and not to be dissolved 
before that time save on the advice of the Executive Council 
The Senatois must be men who have honoured the nation 
by useful pubhc service, or by their quahfications represent 
important aspects of the national hfe One fourth of the 
sixty members is elected every three years from a panel 
of (a) thnce the number of vacancies, nommated as regards 
two-thnds by the Chamber, and a tturd by the Senate, on 
the system of propoitionhl representation, and (b) such 
ex-Senators or relmng Senatois who desire re-election 
The election is to be on the same system, the whole State 
bemg one electorate, every citizen over thirty havmg a vote, 

* With, a special cvdiisiou in case of a state of war or armed 
rebellion 
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while a member mast be at least thirty -fi.\e Tae Cnam ^e’- 
IS constituted on the basis of one member for hori 2o,cco 
to 30,000 of the population,^ by pjLopoxLonal represe tio-i 
aU citizens over tw entj -one having the ^ oie 0 '>d D,„r-g 
ehgible for membership Single voting onr, is penmtted, 
and the ballot must be secret 

The powers of the Chamber wholl\’ o\ersncdow" Inose o£ 
the Senate In regard to monej bills, defined as in the 
Imperial Act of 1911, legulatmg the powers of the House of 
Lords, the Senate has no power of imtiation, and maj- only 
make recommendations, but anj such bill must be letumed 
to the Chamber withm twenty-one dajs after its leceipt b5’ 
the Senate, and the Chamber may thei. pass it in such form 
it pleases As regaids othei bills, the Senate ma5 amend 
any measure, but after 270 dajs, or such longer period as the 
Houses may agree to, it is deemed to be passed in the form 
m which it was last approved b> the Chamber, and, though 
the Senate may request joint sessions, these are merelj. for 
purposes of discussion The Chamber maj adopt as its own 
a bill sent from the Senate Parhament may not enact laws 
makmg cnimnal actions which were not so at the date of 
their commission It may create suboidmate legislatures, 
with such powers as it thinks fit It may provide foi the 
estabhshment of fimctional or vocational councils, repre- 
senting branches of the social and economic hfe of the nation, 
and determme the rights, powders, and duties of such bodies 
and their relation to the Government of the State To 
Parhament alone belongs the control of such armed forces 
as are permitted by the treaty to be maintamed in the State 
The suspension of any bill, other than a money bill or one 
declared by both Houses to be necessary for the immediate 
preservation of pubhc peace, health or safety, can be obtained 
by a majority vote of the Senate or a two-fifths vote of the 
Chamber, and a referendum can be had if demanded within 
mnety days by a three-fifths majority of the Senate, or a 
twentieth of the voters 

The mitiative is not provided for m the constitution, but 

^ Decemual readjustments of constituencies axe to be undertaken 
by Paxbament, but are not automatic Each Umversity has three 
representatives All Members of Parliament are required to take an 
oath of ahegiance to the Constitution and to the King in virtue of the 
common citizenship of Ir^nd with Great Bzitam and her adherence 
to and membership of the British Commonwealth 
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Parliament mav establish it , if so, it must be provided that 
legislation maj be initiated bv 50,000 voters , that if re- 
jected by Parliament it shall be submitted to a referendum, 
and if accepted it shall be subject to the same rules as ordinary 
legislation, or a constitutional amendment, as the case may be 
If no such legislation is passed within two jears, then on a 
petition of 75,000 electors, Paihament must either provide 
for it or submit the issue to a refeiendum 

Save in the case of actual invasion the State shall not be 
committed to acti\e participation in any war without the 
assent of the Parliament ^ 

Parhament mav amtnd the constitution, within the 
terms of the ticatv’, but such amendment, after eight years, 
%e, the normal duration of two Chambers, must be sub- 
mitted to referendum, and must be approved bj a majority 
of the voters on the register, 01 a two-thirds majontv of 
those voting, provided alwajs that a majority of voters 
record their votes 

The Governor-General, appointed by the King, is to 
express the roy al assent to bills or withliold assent or reserv e 
the bill for the signifacation of the King’s pleasure, but is to 
act in accordance with the law, practice and constitutional 
usage in force in Canada, which in effect means that he will 
never withhold assent and reserve only, if at all, on mimstenal 
advice, though it is doubtful wdiether there can be any cases 
in which reservation would be appropriate He will summon 
and dissolve Parhament, but only wnth the assent of the 
Executive Council ® may the Chamber be dissolved, and it 
will fix the days of meeting, and the close of the session 
The Executive Government will be earned on by an Execu- 
tive Council of not less than five or more than seven mimsters, 
responsible to, and members of, Parhament, and by ministers 
who will be selected for the whole duration of each Parha- 
ment, and not be hable to change on party grounds, thus 

* The same view was evpressed by Mi Mackenzie ICing, Pnme 
Minister ol Canada in the House of Commons, Februarj i, 1923 

• This advirc cannot be acted on if the Executive Council does not 
command a majority in the Chamber (Dail Eireann), so that a defeated 
ministry cannot secure a dissolution of Parliament (Art 53) This is 
a variation of the right of the Crown and may not be valid in view 
0/ Art 2 of the Treaty which overrides the constitution The resig- 
nation of the Couneu is required i^hen it ceases to command a 
majority m the chamber 
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securing some measure of conTiUtutj of ad^-^ir.strat on 
The proposal of a neccssanlv non-parhamentarj eN.ecuti\ e w as 
finally rejected by the constituent assemblj Tne select’ cn 
of the President of the E's.ecuti\e Council, \\ho is Prime 
Minister, is made, not bj- the Governor-General, but bj the 
Chamber, and his colleagues whom he nominates must be 
approved by that body The ministers not members of 
the Council are appointed by the Gov’^emor-General on the 
nommation of the Chamber, and each is solely responsible to 
that body for his Department The total of ministers is 
limited to twelve, and re-election on appomtment is not 
required Ministers may speak and vote in the Senate 

The judiciaiy is to consist of a High Court with full 
cnmmal and ci\t,1 jurisdiction, and exclusive original juris- 
diction in all questions of the interpretation of the constitution, 
and inferior courts of hnuted jurisdiction subject to appeal 
From the decisions of the High Court, subject to restrictions 
imposed by any act, not including cases involvung the validity 
of any law, an appeal hes to the Supreme Court, whose 
decisions are final save for the right of the Ciown in Council 
to grant special leave to appeal to that body But it does 
not appear whether the decision of the Pnvy Council m any 
appe^ will be binding on Irish courts as a general rule of 
law, or merely determine the individual appeal The judges 
hold office during good behaviour, and can be removed only 
for stated misbehaviour or incapacity, by resolutions of 
both the Chamber and the Senate 

No one may be tried save in due course of law, and extra- 
ordinary courts may not be established The jurisdiction 
of courts martial cannot extend to the cavil population, 
save in time of war or armed rebeUion, and for acts then 
committed, and is to be exercised under regulations pre- 
scribed by law Nor may such jurisdiction be exercised in 
any area where the avil courts are open or capable of being 
h^d, nor may any person be removed from such an area 
for tnal by court martial A member of the army not on 
active service may not be tried, save under special l^al 
provision, by any but a civil court for an offence cogmsable 
by such a court Save for mmor offices no person may be 
tried without a jury 

Provision is made by the Constitution for the creation of 
a smgle fund of the revenues of the Free State, and for the 
LE P 
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appropnation of moneyB from that fund according to law 
The Chamber is given the power of appointmg a Comptroller 
and Auditor-General to control all disbursements, and to 
audit all accounts of moneys admimstered by or imder the 
authority of the Parhament He may only be removed from 
of&ce for stated misbehaviour or mcapacity on resolutions 
of both Houses of Parhament 

The transfer of authonty from the Bnti^ to the Irish 
Government necessitated various transitory provisions, the 
most important of which regulated the constitution of the 
Senate The first Senate of the Free State was constituted, 
under the Constitution, of thirty members nommated by the 
President of the Executive Council, of whom half chosen by 
lot hold office for twelve years, and the rest for six years, 
and of thirty members elected on the pnnciple of proportional 
representation by the Chamber, half of whom hold office 
for mne, and hah for three jears The ffist Chamber imder 
the Constitution was the constituent assembly itself, bemg 
the House of Parliament elected under the term of the Irish 
Free State (Agreement) Act, 1922, which was given legal 
existence as the Chamber imder the new Constitution for 
a penod of a year from December 6, 1922, so as to permit of 
arrangements for elections to the new body in 1923 

The naval defence of Ireland is reserved to the Imperial 
Forces, but a Conference m December 1926 is to decide the 
share of the Free State m coastal defence The State’s 
mihtary establishment is not to exceed a figure bearmg to 
the Imperial estabhshment m Great Bntam the same pro- 
portion as the Irish proportion does to that of Great 
Bntam In peace certam harbour defences and aviation 
facilities are stipulated for and m time of war or stramed 
relations sudi harbour and other facihties as the Impenal 
Forces require must be accorded The State is also bound 
to bear an equitable proportion of the British pubhc debt,*^ 
and has a claim to a readjustment by a Boundary Com- 
mission of her boundary with Northern Ireland ® 

* See PaxUamentaiy Paper Cmd 1930 

•Cmd 1928 The matter might be taken before the League of 
hiationb, with which the Irish Government has duly registered the 
treaty of xgiT., in view of this possibihty 
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DO'\IIMO^S COLONIES POSSESSING RESPONSIBLE 

GOVERNMENT 

I The Development of Responsible Government 

The alarm caused by the disloyalty of the New England 
Colomes resulted m the adoption in Canada by the Impenal 
Government of a pohcy intended to prevent rebeihon by 
the complete control of the adimmstiation on behalf of 
the Crown, and, although representative legislatures were 
estabhshed in Upper and Lower Canada by the Act of 1791, 
it was wnth no intention of subjecting the executive to 
eEecli\e contiol by the legislature Similarly, when the 
colonisation of Australia was begun, the peculiar conditions 
in which it was effected rendered it almost mevitable that 
the Impenal Government should retain full control of both 
the executive and the legislature In Canada the mevitable 
ffiction between the executive, supported b> the Impenal 
Government, and the legislature resulted, in 1837-8, m 
aboittve msurrections m both provmces, and the suspension 
by Impenal Act of the constitution of Low^er Canada 
Fortunately, Lord Durham, who was sent out as Governor- 
General and High Commissioner, realised the essential im- 
possibihty of conductmg the government of a large and 
intelligent commumty on the old system, and, after the 
Act of 1840 1 had been passed unitmg the provmces, the 
new Gkivemor-General was authonsed by the Impenal 
Government to call to his counsels and employ m the 
pubhc service those persons who, by their position and 
character, have obtamed the general esteem of the inhabitants 
of the province " This meant that the Governor should no 
longer act wnth an irresponsible council of of&aals, but with 
mimsters, and, though Lord Metcalfe for a penod (1843-5) 
sought to hunt the extent of the change, Lord Elgin, in 1847, 
assumed office with full authonty to make the system effective, 

* 3 & 4 Vict , c 35 
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and by the follovring jear the mantune pi evinces also had 
been accorded the new regime In 1867 the important 
step was taken of the federal union of Nova Scotia and New 
Brunswick with Canada, vhich was re-divided into Ontario 
and Quebec The deasion was largel> motived by the 
impossibihtj of working the Act of 1840 effectively in a single 
province of Canada, owing to the racial divisions of the people, 
and the refusal of the French element to be absorbed m 
the Engh^, as had been hoped by Durham w’hen he advocated 
the imion But considerations of the necessity of touting 
in defence against the grotvmg power of the Umted States 
were also important ProMSion w’as made in the Impenal 
Act of 1867, sanctiomng the federation, for the eventual 
adnusbion of other provmces and territories, and, m 1871, 
British Columbia became a protance with responsible govern- 
ment , Pnnee Edward Island also entered the federation in 
1S73 Moreover, the Impenal Government in 1S70 made 
over to Canada the enormous area under the Hudson Bay 
Company, from which the Dormmon created m 1870 the 
province of Manitoba, and in 1905 those of Alberta and 
Saskatchew’an, all with responsible government from their 
inception In 1912 the Dommion legislature ev-tended the 
provinaal boundaries of Ontario, Manitoba, and Quebec to 
cover most of the area not yet under provincial authonty, 
so that only the Yukon territory and some other areas, 
largely in the Arctic, are outside the sphere of responsible 
provincial government 

In 1832 Newfoundland was granted representative 
government, and in 1854 responsible government was 
introduced 

In Australia constitutional government was introduced 
in 1823 in New South Wales, and in 1842 representative 
government was estabhshed there , under the Act of 1850 
of the Impenal Parhament, representative government was 
extended to Van Diemen’s Land, renamed Tasmania in 1853, 
and to Victona, which was severed from New South Wales 
in 1851 , It was also conceded to South Australia, which was 
erected into a distmct colony under an Impenal Act of 1834 
In 1855 responsible government was conceded, coxmng mto 
effective operation in the foUowmg year m all these colomes 
In 1859 Queensland was severed from New South Wales, 
and accorded responsible government from the outset. 
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Western Australia attained representati\ e gmemrent in 
1870, and responsible government m 1S90 The six colonies 
umted under the Imperial Act of 1900, to form the Common- 
wealth of Austraha, retaining separate existence as states 

New Zealand was granted, repiesentative govenunent in 
1852 by an Imperial Act, and in 1S35 responsible gov eminent 
was fully established 

In South Africa the Cape of Good Hope obtained a 
representative legislature in 1853, responsible govern- 

ment in 1872 , Natal received a measure of representative 
government m 1856, and responsible government in 1893, 
the Transvaal, after the conquest in 1902, was governed as a 
Crown Colony until given responsible government in 1906, 
and the Orange River Colony was siniilarlj treated m 1907 
By an Impend Act of 1909 the four colomes were merged 
m the Umon, receiving a reduced provincial status 

In all these cases the essential feature of the introduction 
of responsible government was the mstructions giv’en by the 
Imperial Government to the Governor to conduct his admin- 
istration on the advice of persons acceptable to Parliament, 
and hence it is that none of the constitutions provide in any 
effectiv'e manner for the maintenance of this form of govern- 
ment The more recent constitutions, such as those of the 
Commonwealth and the Umon, provide that mimsters shall 
not remain in office longer than three months unless they 
become members of the legislature, but the essential rules 
of tenure of ofl&ce by a Parhamentary majority, the solidarity 
of the cabinet, and so forth, are remarkable by their absence, 
nor is there any doubt that the conventions of the constitution 
are ill-smted for formal defimtion That they shall be observed 
IS sufi&ciently ensured by the fact that a immstry, which was 
not supported by the legislature, would find it practically 
impossible to carry on achmmstration, for lack of funds and 
inabihty to obtain legislation, while a Governor who tried 
to act without mimsters would be without any oflSicial help 
to perform his duties 


2 The Governor 

In New 2yealand and Newfoundland the Kmg is re- 
presented by a smgle representative, styled Governor-General 
m the former. Governor in the latter Dommion In Canada 
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he IS represented foi the federation by a Go\emor-General, 
and for the provinces by Lieutenant-Governors , m the 
Commonwealth by a Governor-General and by Governors 
in the States, and in the Umon of South Africa by a Governor- 
General, and in its provinces by Administrators The 
Governors-Geneial and Governors are appointed by the 
King on the advice of the Imperial Government, the Lieu- 
tenant Governors and the Administrators by the Govemors- 
General on the advare of their numsters All those appointed 
by the Crown hold office at pleasure, though a term of five 
or SIX years is normal , the others hold for five years subject 
to removal for cause assigned wluch must be communicated 
to either House of Parhament Powers evjst for the appoint- 
ment of deputies to exercise defined functions for their chiefs, 
and arrangements are made for the succession to the govern- 
ment m case of the illness or incapacity, or death or absence 
of the holder of the office 

The Governor, or other chief executive officer, possesses 
all the authority mherent in the head of the executiv^e govern- 
ment of the territory, whether it rests on preiogativ^e or is 
inferred from statutes, and a grant to him of all necessary 
prerogative powers is assumed, mcludmg oven powers gener- 
ally held to be obsolete, such as the power to mcorporate 
companies ascribed in 1916 to the Lieutenant-Governor 
of Canada by the Judicial Committee ^ So these officers, 
without any express delegation of power, can exercise the 
prerogative of pardoning offences against provincial laws 
There are, however, certain hmitations to the powers con- 
ferred expressly or implicitly, corresponding with the fact 
that a Domimon is not an mdependent state , save on 
express authority a Governor cannot declare war or make 
peace or conclude treaties , he cannot regulate comage , 
nor can he confer any honorary distinction, or extend the 
boundaries of the colony by annexmg temtory , Canadian 
annexations have been earned out under a general delegation 
of authonty Similarly during the war sovereign acts as 
regards neutral vessels required sanction by the Impenal 
Government 

The position of the Governor towards his mimsters is 
closely analogous to that of the King towards the Bntish 
Cabmet, on which it is based But the Governor suffers, 
' Keith, Journ Comp Leg , iv 201 S 
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as contrasted with the K^ng, from the temporarj c„aracre’” 
of his appointment, his lack cf fairuhar:t\ v.-itn loccd con- 
ditions, and the absence of that eclot \%hic.i “-tcessa’^h- 
attends the person of a hercoivarv so^ere•'gn m a soc ctv r'cn 
m historical tradition His ministers are often sat*sfiec if 
his functions axe reduced to those of a “ rubber stamp,” and 
his connection ^■^nth the pohtical side ot govemme it becomes 
purely formal The obligation to acquaint him Vvnth their 
decisions may eiast in theory , in practice it is rarely ob- 
ser\ ed, save when the Governor b}’ personal character 
succeeds m winning the confidence of mimsters, or a \%ar 
induces an unusual degree of co-operation The Gevemor, 
however, has more power, if mfimtely less opportumty of 
influence The constitutional usage m the Domimons has 
not yet laid it down that, as regards the demand for a dis- 
solution, the Gov emor must act on mimstenal advice, 
although there are signs that this convention is on the way 
to be recogmsed m all the more important cases It w’as 
notable m 19x4 that Sir R Munro-Feiguson (now Viscount 
Novar) granted a double dissolution of the Commonw^ealth 
Parhament to a mimstry with a bare majority in the Lower 
House, and scarcely any representation in the Upp^ His 
predecessors in office had declmed previous proposals for 
dissolution on the scoie that the possibihties of findmg 
another mimstry to carry on government, without troubling 
the electors, had not been exhausted, and, had he acted on 
the same principle, it might have been possible to avoid 
a dissolution, but he wisely conformed to the British pre- 
cedents mstead In 1916, when the Governor of New South 
Wales, m the hope of termmatmg a state of confusion through 
the falhng away of supporters of the immstry, remmded the 
Premier that he could not extend full confidence to a ministry 
•without a majority or command of the Assembly, his action, 
though successful m deaxmg up the situation, was denounced 
as an unconstitutional interference with government, and 
he was recalled by the Secretary of State Pubhc opimon 
m Austraha, however, is not yet npe for the convention 
that a dissolution shall always be given on request, for it is 
felt that, with tnenmal Parhaments, dissolutions disturb 
needlessly the progress of public administration, and diould 
not be accord^ if a mmistry able to carry on is possible, 
and if the new government is prepared to assume, as it must. 
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the duty of accepting ex post facto responsibilitj’^ for the 
Governor’s rejection of the advice of their predecessors It 
IS possible also that the Governor’s reserve power of 
dismissal might conceivably be rendered necessary by a 
miiustry which, with a majority in Parhament, defied the 
sentiment of the electorate and sought to prolong its own 
existence, especially in the case where the electorate has not 
the protection of an effective upper chamber It is note- 
worthy that the most serious cases of strained relations 
between mimsters and Governors have occurred in the 
Canadian provinces with unicameral legislatures, while 
since, m 1S96, Lord Aberdeen forced the resignation of Sir 
C Tupper's admimstration when defeated at the polls, the 
Governor-General of Canada has not found it necessary to 
interv’ene m the normal course of constitutional practice 
Apart from his position as the constitutional representative 
of the sovereign, the Governor occupies the position of 
representative of the Imperial Government, and the channel 
of commimications between the central and oversea govern- 
ments, though his position in this regard is weakened in the 
case of the federal governments. New Zealand, and New- 
foundland, by the rule that Premiers can commumcate on 
matters deemed by them of sufficient importance direct 
with the British Prime Mimster, and by the less fully 
authonsed but not rare practice of dealing even with pohtical 
matters through the High Commissioners m London The 
Governor must obey any directions from the Imperial 
Government, even if they conflict wnth mimstenal advice, 
but in the field of executive action such conflicts are now 
almost unknown , the Governor has no means of making 
his will effective, save perhaps as regards the grant of a 
pardon, without secunng mimsters willing to support him , 
this would rarely be possible, and mtervention is mcompatible 
with the new status of the Doimmons On the other hand, 
the Governor is bound by his mstructions regarding the 
assent to, or reservation of, bills, but faction on this account 
has largely been minimised by the restnction to the minimum 
of reservation, and by the wilhngness of mimsters to re- 
commend reservation m appropnate cases The difficulty in 
question, whether the roy^ instructions render reservation 
necessary, is one on which the Governor is entitled to the 
legal advice of some law office of his government, based 
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on legal considerations alone He ma3 also consmt on tnis 
and any other matter on -which he feels doubt tne Coxomal 
Secretary, a procedure which may obviate the need of 
reservation, or secure from Ins ministers the msertion cf a 
suspending clause in the bill The gradual hmitation of 
the sphere of Imperial intervention is illustrated bv the 
abandonment of any attempt bv that government to prevent 
swamping of nominee Upper Houses, a process earned out 
in Queensland in 1920, and resulting in the following 5^ ear 
in the me-vitable passmg of a bill through both Houses to 
abohsh the Council 

The reduction of the functions of the Governor to those 
of a constitutional monarch lessens the importance of appoint- 
ing men of strong character and pohticil or admimstrative 
expenence, and strengthens the demand for local appomt- 
ments The position is stiU in a state of flux , no appoint- 
ment has been made for many years without first ascertaimng 
that the nominee of the Impenal Governments will be 
welcomed locally, but the suggestion of several Australian 
State Governments for the appointment of local nominees, 
or the transfer of the fimctions to the Chief Justice, hav’-e not 
been accepted , a crisis m South Austraha in 1922, owmg 
to the resignation of the Gov^emor on the score of madequate 
emoluments, was met by the selection of an Australian officer 
of high distinction and popularity, for whom the legislature 
consented to mcrease the pay of the post , but less success 
was achieved as regards a similar deadlock in Tasmania 
On the other hand, it is now possible to appoint royal princes, 
such as the Duke of Connaught, to Canada, and Prince 
Arthur of Connaught to the Union, the latter appointment 
a staking proof of the desire to keep the post free from any 
suspicion of intervention in the troubled waters of South 
African pohtics Similarly, no attempt has recently been 
made in the Australian States to secure the impartiahty of 
the officer appomted to succeed to the admimstration of the 
government on the incapaaty or absence of the Governor , 
thus the swampmg of the Queensland Counal in 1920 was 
rendered easy by the appomtment as Lieutenant-Govemor 
of an ex-labour mimster 
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3 The Cabniet and the Pubhc Departments 

The distinction between the Pnvy Council and the Cabinet, 
which is familiar in the Umted Kingdom, has no real parallel 
in the Dominions It is true that m some cases, as m the 
federal executives of Canada, the Commonwealth, and the 
Vmon, and in Victoria and South Australia, the Executive 
Council contains ail persons who have ever been admitted 
to it as members, but only those who are actually in the 
Cabinet are summoned to its meetings Mimsters who are 
outside the Cabinet and Executive Coimcil are a comparatively 
modem innovation in the Doimiuons, but mimsters without 
portfoho were common when, before the war, they were 
comparativ ely unknown m the United Kingdom The 
number of ministers, members of the Council, is sometimes 
legally lestncted, as m Austraha to mne, in the Union to 
ten, ^d in the Umon they have the right to speak in either 
House of ParUament At Cabinet meetmgs the Governor 
never presides, but, save in Canada, he is usually present at 
meetings of the Executive Council, at which formal busi- 
ness IS transacted as in the Pnvy Council m the United 
Kmgdom But it is essential that he should sanction aU 
proceedings of the Executive Council intended to have legal 
effect as orders m Coimal , the Pnvy Council has emphati- 
cally asserted m the case of a Canadian province that no 
Cabinet consent can take the place of an order of the Lieu- 
tenant-Governor in Coimcil *• 

The cohesion of a Cabmet depends as in Great Bntain 
on the person of the Prime Munster, who is commissioned 
by the Governor, and who selects his owm colleagues save in 
the case of Labour governments in Austraha, where the 
Labour caucus selects the members, and virtually can force 
their own nominee on the Governor The resignation of the 
Premier places all the imnistnes at the disposal of his suc- 
cessor or of himself if recommissioned to form a government, 
pomts illustrated very clearly by the history of Mr Hughes’s 
successive rmmstnes m Austraha from 1915-22 The 
ascendency which a strong and able Premier may possess 
IS illustrated by the cases of Sir John Macdonald and Sir 
Wilfrid hAuner m Canada, Mr S^don in New Zealand, 
‘Keith, Joum Comp Leg, iv 240 
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General Botha m the Union, and Mr Hughes himself Party 
organisation is less effectite in tne Dominions than in Great 
Britain, and funds are fai less freelj atailable, bat tre^e 
is an evception in the case of the Labour Partj which in 
Austraha is adinirablj. organised both for state and federal 
purposes The members work effecti\elj in Parhament, 
determimng by majority \otes their pohcy in detail, while 
they are bound by the pohcy adopted by conferences of the 
labour organisation in the State or Commonw ealth, sub- 
scription to which IS an essential condition of nomination 
foi election, and which is enforced by requiring in some cases 
the provision of resignations m blank This cohesion and 
umty render a Labour Party a verj’ formidable n\al to 
parties which are distracted by indi\idual jealousies, but it 
naturally exercises an unfavourable influence on the freedom 
of opimon and action of the members of the party 

The civil service m the Dormnions differs in certain 
respects from that of Great Britain ilimsters perform 
much more detailed work in their departments, and con- 
siderations of democracy and economy have operated to 
estabhsh the principle that, apart from technical appoint- 
ments, the civil servant should be recruited by a com- 
paratively low educational test, and then advanced by 
promotion, disregarding the British distinction of different 
educational tests according to the nature of intelhgence 
required for the work to be accomphshed But there are 
signs of a cheuige in this regard m the Domiiuons, though 
the rule of low salaries, unfcd altered, will always depress 
the attainments of the service In Austraha the dread of 
pohtical influence in the civil service has led to efforts to 
remove the service m large measure from ministerial control 
by conferring ample powers on Civil Service Commissions 
both as regards appointment, promotion, and disciphne, 
and the same attempt is made m the Umon of South Ainoa., 
but by no means m any case with complete success, various 
devices for introducing mimstenal mtervention being 
possible In Canada it was only m 1918 that fairly effective 
means were taken to bung the outside services, as well as 
those at Ottawa, under the Civil Service (^mmisaon, 
and thus to destroy the grave abuse of pohtical patronage, 
which caused numerous diianges of mcumbents of office on 
every change m the government and destroyed the possibihty 
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of efficiency The Canadian legislation, of course, presents 
man}’ faults, but it has encouraged the Provinces also 
to set their houses in order in this regard Here also, however, 
the superior openings in pnv’ate hfe retard the attainment 
of a reaUy efficient ser\ice 


4 The Lou'er Houses of Parliament 

The Parhaments of the Dominions and States are nor- 
mally bicameral , there is an exception m the case of Queens- 
land, where the Legislative Council was abolished as useless 
in 1933 , the legislatures of the Canadian provinces, save 
No\a Scotia and Quebec, have either never been bicameral 
or have reduced themselves to a single chamber, and the 
provincial counals of South Africa are also umcameral 

In Canada the franchise Domimon and provincial ahke 
IS in the main adult suffrage , thus the Domimon Act of 
1920 awards the franchise to every male and female British 
subject, aged twenty-one, residait m Canada for a year, and 
m the constituency for two months , persons personally 
naturahsed in Canada are also ehgible, but there are certain 
limitations as to wives and children of such persons, and 
ahen women mamed to British subjects, and as to persons 
who are specially disqualified m any province, as are North 
American Indians in some provmces, and Indians. Japanese 
and Chinese naturahsed subjects m British Columbia For 
provmcaal purposes Nova Scotia and Prince Edward I^and 
maintain a small property quahfication, while Quebec alone 
has not yet conceded the vote to women Proportional re- 
presentation was by an Act of 1930 mtroduced m Mamtoba 
for the constituency of Winnipeg, which was given t^ 
members for the purpose ^ The average duration of Parha- 
ment falls httle short of the normal five 3rears (four m 
Ontano, British Columbia and Prmce Edward Island), 
duration allowed to the Lower Houses 

Redistribution in the Domimon is required after each 
decennial census, it is based on the maintenance of the 

* On February 19, 1923 the Canadian House of Commons passed a 
resolution in favour of the alternative vote, but rejected proportional 
representation by 90 to 7a, against Mr Mackenzie King’s advice 
On February 23, the Union House of Assembly negatived it by 65 to 
20, despite General Smuts' support 
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number of members for Quebec at G5, erc'. ; c’-irce 

being allotted a proportionate non-ber, prov-ccJ T.^at "o 
province has fei\er members than Senators , wicer tms 
arrangement Ontario has eightj-tv^o n embers, No\a Scot a 
sixteen. New Bruns\\’ick eleven, Pnnce Eawaxd I-siard fo_r, 
Manitoba fifteen, Saskatchewan sixteen, Alberta twelve, 
British Columbia thirteen, and the Yukon one The n moers 
of pro\nncial members range downw ards from three m 
Ontario in Pnnce Edward Island the Assembl3 represents 
a merger of the old Council and Assemblv, and there are 
two groups of members, the first elected on a lugher francnise 

Newfoundland enjojs manhood suffrage, subject to two 
years' residence, it has thirty-six membeis of Assembly, 
and its duration is four years 

In the Commonwealth of Austraha and the States the 
franchise is possessed by adults, male and female, but m 
Queensland and Western Australia and in federal elecuons 
in these States, Aboriginal natives of Africa, Asia, Austraha, 
and the islands of the Pacific (save in the case of federal 
elections. New Zealand) are excluded from the vote 
Preferential voting exists m the Commonwealth and Victoria , 
proportional representation m New South Wales and Tasmama, 
an elector may if he pleases give a contingent vote in Queens- 
land and Western Austraha, and ordinarj.’’ v’eting prevails 
m South Austraha The duration of the Lower Houses is 
umformly three years 

New Zealand gives adult suffrage, with tnenmal Parha- 
ments, but provides for the Maoris by allocating four seats 
to them exclusively 

The number of members of the Commonwealth House 
of Representatives is sev«aty-five,® and imder the system 
of redistribution, accordmg to population. New South Wales 
has twenty-seven members, Victoria twenty-one, Queensland 
ten. South Austraha seven. Western Austraha and Tasmama 
five each In the States, New South Wales has mnety 
members, Victoria sixty-five, Queendand sevoity-five. South 

* Quebec, 85 , Nova Scotia, 43 , New Brunswick, 48 , Pnnce 
Bdward Island, 30 , Manitoba, 55 , Saskatchewan, 63 , Alberta, 61 , 
Bntisli Columbia, 47 The Yukon, which is without provincial status, 
has a Council of 31 members elected for three years with liimted 
powers 

• A member without the nght to vote sits for the Northern Tem- 
tory under axx, Act of 1922 
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Austialia forty-six, Western Australia fifty, and Tasmania 
thirty In Ne^\ Zealand there aie eighty members, four 
being Maoii representatives, with distribution between the 
north and south islands by population 

[ In the Umon of South Africa adult male ^ suftrage for 
white persons exists in the Transvaal and Orange Fiee State 
provinces for both Umon and provincial elections , m the 
Cape there are educational and property quahfications 
exacted, but no colour bar , m Nat^, besides property 
qualifications, there are effective exclusions of both African 
natives and British Indians The duration of Parhament 
IS five years, of the provincial councils three, and the latter 
are not subject to dissolution save by efHux of time Under 
the redistribution scheme based on the census returns the 
number of members of the Assembly rose in igso to 134, 
the Cape having 51, Natal 17, the Transvaal 49, and the 
Orange Free State 17 The provincial councils have the 
same number, save the Orange Free State and Natal which 
have twenty-five as a minimum 

In all cases annual sessions of Parhament are required, 
and pa3?mcnt of members has been extended in amount, 
until the Commonwealth grants /looo annually, this being 
the maximum amount The legislatures are summoned, 
prorogued, and dissolved by the representative of the Crown, 
and their members enjoy privileges which are now generally 
assimilated to those of the House of Commons of the Umted 
Kingdom * This is naturally not the case with the South 
African provincial councils, but the members are ^sured 
freedom of speech m coun<^ 

The adoption of time limits for speeches m the Domimons 
has been increasingly general of late years, where this form 
of abbreviation of debate is preferred to closure by com- 
partments Thus in the Uiuon in 1922 a system was adopted 
which provides for a single general debate on the budget, 
five full days being allotted to it in addition to the time 
taken by the Minister , in Committee of Supply members 
can as a rule speak only for ten minutes, but the number 
of times they can speak is not lumted , in Committee 

* In Jan , 1923, female •niffrage was defeated in the Zxfw&r House 
by 56 to 55 votes only, and was passed in 1924 

• The Quebec l^islature m 1922 enacted an Act for fhe impnson- 
ment of a person chEu^ed with calumny of the Assembly 
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of Wa>s and Means the allowance la t.’o sp^v-ncs 
not exceeding fitteen m-nutes, oi each \cte i 
Chair , in general bosmess thexe is a hnit of -ori.\ 
when the Speaker is m the Chair, ten irinutes m Co 
with no hmit for the nio\ er of a nrot^on If'" er tn^se net 
drastic restrictions weie onl\ earned on a pari\ \ote after 
protests by the Labour leader that the Pnrre INLi-^ster treated 
Parhament as “ a sort of national excrescence 01 conshrL-- 
tional encumbrance " 

Electors are normally quahfied for inemhcrship , the 
disqualifications vary considerably in detail, but aie generally 
siimlar to those in force in the Umted K*ngaom, both as 
regards the nght to vote and the nght to be elected 
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The Senate of Canada consists of ninety -six members 
nominated for hfe by the Crown on the ad'vice of the Domiiuon 
Government, the members being not less than thirty" years 
of age, and possessed of freehold property m land I'vorth at 
least 4000 dollars Ontario and Quebec have each twenty*- 
four members. Nova Scotia ten. New Brunswick ter. Prince 
Edward Island four, and the other pro\mces six each , m 
case of deadlock the Ciown. may add four or eight members, 
one or two for each of the four groups returning twenty -four 
members apiece, but the power has never been exercised 
The Legislative Coimcil of Quebec consists of twenty"-four 
members qualified as m the Dominion, nominated by the 
Lieutenant-Governor, and in Nova Scotia the n-umber is 
twenty-one, similarly appomted In neither case can mem- 
bers be added In Newfoundland the number of members 
who may be noimnated is •unlimited , but the Governor can 
only m^e provisional appomtments up to fifteen in all, 
and, therefore, any further additions must be made by the 
Crown, which m this matter acts on the advice of the Impenal 
Government, and, therefore, is in a position to mamtain the 
independence within limits of the Council 

In the Commonwealth the franchise for the Senate is 
the same as m the House of Representatives, and any 
elector may be chosen Each State has six members, who 
hold office for six years, three returning every three years 
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m rotation, each State is a single electorate for \oting 
purposes, and preferential voting ^ exists In New South 
Wales the Council is nominated, not more than a fifth of the 
members to be holders of offices of emolument under the 
Crown , members hold office for hfe, and there is no hnut 
to their number, which is somewhat more as a rule than 
half that of the Assembly In Victona the Council consists 
of thirty-four members elected for seventeen constituencies, 
holding office for six years, one retinng every third year 
A coimallor must be a male, at least thirty, and own free- 
hold of the clear annual value of ;^5o , the electorate is com- 
posed of persons with a small property qualification, or of 
educational attainments, or of professional emplo5nnent 
In South Austraha a member must be thirty years of age , 
the number is twenty, elected four each for five constituencies, 
for SIX years , there is a property qualification for electors 
with educational qualifications also In Western Australia 
also a member must be thirty , the number is thirty, elected 
for ten districts, holding office for six years, one in each 
district retinng every two years, a property qualification 
is required from the electors In Tasmania there is the same 
age qualification , the number is eighteen, elected for 
fifteen distncts, for six years , there is a property or educa- 
tional quahfication for voters, and as m Victoria and 
Western Australia there is preferential voting for the Council 

The New Zealand Council was ongin^y nominee for 
hfe, then m 1891 the term of new councillors was reduced 
to seven years By an act of 1914, the operation of which 
has been from time to time suspended, provision is made for 
Section of forty councillors in four distncts on the system 
of proportional representation, and the nonunation of three 
male Maons by the Governor No property qualification is 
required either of electors or members 

In the Umon a Senator must be aged thirty at least, 
be registered as an elector, have resided for five years withm 
the Umon, be a male Bntish subject of European descent, 
and, if an elected Senator, own real property worth ^^500 
clear The Senate is now composed for forty members, 
eight nommated by the Governor-General, half on account 

^ The xiames of candidates may be grouped according to thmr 
political predilection under an Act cS. 1922, but the elector's freedom 
of choice IS not restricted in any way. 
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elg^t ele-ted for each. pro\ ir^e by tae racrabers cf t’ e ccw-'.c.i 
and the pro\anciaI representau\ es in the ^ssemo’j s.^tin;? 
together , other proposals ^ for reconstituting tne Senate 
hat e not attained success Senators hold oirce tor tea 
j-ears 

Members of the Councils arc normally paid, but in. New 
South Wales and Victoria this is not the case The pntnleges 
of the Councils are based on those of the British House of 
Commons, which they may not exceed 


6 The Functions and Procedure of the Parliaments 

The powers of the legislatures are, subject to limitations 
already examined, similar to those of the Imperial Parha- 
ment The legislatures exist largely to control admimstration 
as well as to legislate, and tneir financial control occupies 
much of their time , in the Domimons, as opposed to the 
States and provinces, tariff making imposes a serious burden 
on members The general forms of procedure axe essentially 
similai to those in the United Kingdom, and control of 
finance is secured to the government by the limitation that 
no money votes can proceed save on the sanction of the 
government The predominance o\ er the adimmstration 
of the Lower House is secured by its sole imtiative m matters 
of finance But the existence of elective Upper Houses 
complicates relations between the houses, and, when nommee 
houses cannot be swamped, they have obviouslj. a different 
and more independent position than the House of Lords, 
or the nommee houses with unhmited numbers 

The nominee houses are, however, all comparatively 
weak That of New South Wales has avoided swamping, 
and threats of abohtion by the Labour Party, by readiness 
to 3 ?ield when the Lower House has a substanti^ majority 

* Mainly in the line of reducing nonunees to four, and substituting 
direct election for the choice of eight representatives each of the 
provinces , a small number additional, to bring the Senate up to a 
thrrd of the lower house, imght then be elected by that house The 
matter was considered by a Select Comimttee of the Senate m 1918, 
and a Speaker’s Conference (suggested by Lord Bryce’s conference) 
in 1920 But as appears from General Smuts’s statement of June 30, 
1922, the Government contemplates no change 
Z, £ 


Q 
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and agrees with the people, and, despite occasional additions 
of members to secure the passing of disputed measures, 
has not lost its utility or power The Queensland Council 
was swamped by the Lieutenant-Governor m igao in order 
to carry controversial and confiscatory land and tramway 
legislation , it never recov ered from this treatment and 
was abohshed in 1922 ^ In Newfoundland the Upper House 
has never seriously disputed the views of the popular chamber 
In Canada, both federation and province, the Upper Houses 
are more independent , the Liberal Senate of 1912-13 de- 
feated the Conservative Government’s efiEort to contribute 
thirt\-five million dollars to the Imperial navy, and pro- 
posals to abohsh it as it stands, m view of its partisan character, 
have been repeatedly discussed without revealmg any real 
agreement on a new course of action In New Zealand the 
nonunee Council has shown a moderate amount of indepen- 
dence, but the pnnciple that it should not mdefimtely or 
provocatively oppose the popular will was asserted m 1892, 
when the Governor was overruled by the Colomal Secretary 
on demurrmg to make an increase m the number of the 
Council to secure adequate strength for the newly triumphant 
Liberal admimstration In all these cases the Lower House 
demes the right of the Upper House to amend money bills, 
and in Newfoundland the position of the Upper House was 
assimilated by an act of 1917 to that of the House of Lords 
by the adoption of legislation on the basis of the Parhament 
Act, 1911 

Under the Commonwealth constitution proposed laws, 
appropriating revenue or money, or imposmg taxation, may 
not originate m the Senate, nor may it amend biUs imposmg 
taxation or appropriating revenue for the ordmary annual 
services of the Government, nor may it amend any law so 
as to increase the burden imposed on the people But it 
may suggest, and persist in suggesting, amendments in such 
bills, which the House of Representatives may accept 
Otherwise the Senate has equal powers with the Lower 
House, and it is provided, m order to prevent tacking, that 
taxation measures must deal with one subject only, and the 
bJl appropnatmg revenue for the ordmary annual services 
must include nothing else To meet deadlocks m other 
matters it is provided that, if the Lower House twice passes 
^ Keith, Joum Comp Leg, iv 335 & 
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both Hoases , if tae Lo\ier House taea oga_~, passes tn,. 
b^E, and iae Senate -ejects it, a jo^nt s-,ttiag rtaj. be . c.d ard 
if the bill IS appro* ed b; an absclate ma-'ontt of me^ntcrc 
of tne two Houses it rnaj become Ia*v If, hovete'-, tbe 
issue IS a constitutional change, and either House tvnce 
passes a bill by an aosolute majority, and it is rejected by 
the other House, tn.e Got emor-General may refer the issae 
to a popular referendum forthwith The deadlock protnsion 
for ordinary- legislation was put into effect in 1914, with 
w'hoUy disastrous results for the Go\emment, on whose 
ad\nce it was gi anted In general the Senate has shown 
much strength, while the mode of its election has hitnerto 
operated to give one party or the other a ver5' large majority 
in its ranks 

In Victona the Council has, hke the Senate, no financial 
imtiative, but in both cases it is expre&sly provided that 
the imposition or appropriation of fines or penalties, or of 
fees for services or licences, is not to be taken as financial 
legislation so as to prevent the Council initiating such pro- 
posals Furthei, the Council may not amend financial legis- 
lation, though it can reject it, but it may suggest amend- 
ments to the Assembly, pronded that these do not increase 
the burden on the public, and in practice the powder of 
suggestion is practically as useful as that of amendment, 
since it can be enforced by the nght to reject In case of 
deadlock provision is made that the Governor maj- dissolve 
the Assembly when a bill has been rejected by the Council, 
not less than six months before the date of its dissolution 
by efflux of time , if after the election the bill is again passed 
and agam rejected, he may, not less than rune or more than 
twelve months after the dissolution, dissolve both Houses 
simultaneously The procedure is clumsy and meffective, 
but the Upper House, though strongly entrenched, is pre- 
pared to accept the popular will when it is clearly expressed 

In South Australia friction between the Houses has been 
often severe, since, unlike Victona, South Australia is a 
state where Labour is often powerful m the Ix>wer House , 
m 1911 an appeal was made by the Labour Government of 
thft day to secure Imp^al intervention to coerce the Upper 
House, but the idea was rejected by that government on 
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the ground that such action could only be taken, if all other 
constitutional remedies had been exhausted , if it were 
desired by a large majority, and if it were necessary to 
enable the uork of the state to be earned on The powers 
of the Council are \ery substantial , an act of 1913 provides 
that a monej bill or money clause in a bill shall onginate 
only in the House of Assembly, and the Legislative Council 
may not amend any money clause, but may return any bill 
contaimng a money clause with a suggestion to omit or 
amend such clause, or to inseit additional money clauses, 
or may send to the Assembly a bill contammg suggested 
money clauses, but only as requests The power of the 
Coun^ apphes to the money clauses m an appropnation 
bill only when such clauses contain some provision appro- 
pnatmg revenue for some new purpose, or deahng with some 
matter other than the appropriation of revenue For general 
deadlocks there exists only the inadequate provision that, 
when a bill has been passed by the Assembly, and fads to 
pass the Couned, and is passed again by the Assembly after 
a general election, the second and third readings being 
passed by an absolute majoiity, and is again rejected by the 
Council, the Governor may within six months either dis- 
solve both Houses or issue writs for the addition of nine 
members to the Council This is clearly a cumbrous and 
ineffective proceeding 

In Western Austraha, whde the Couned has no financial 
initiative, it may hke the Senate suggest amendments, and is, 
m point of fact, a powerful body exercismg a very consider- 
able amount of control, when. Labour Governments are 
anxious to carry out socialistic imdertakmgs at the pubhc 
expose, though it is mevitable that no Upper House can 
re^y effectively deal with matters of this kind, if the Lower 
House represents a strong popular feehng No deadlock 
provisions exist, and the same condition apphes to Tasmania, 
where the Upper House is in a sjjecially strong position, 
seang that the use of proportion^ representation m the 
Lower residts in the government of the ^y having a micro- 
scopic majority, and, therefore, practically no moral strength 
m confiicts with the Upper House Proposals to abohsh 
the Upper House or reduce its powers have naturally had 
no success 

Under the elective constitution contemplated for New 
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or appropnacmg lines, pena ■'•-es, or icos' r^aj a-'t-n^ t’*y 
monej b-Il, other tiian a taxat on o ’i or c’'e for the c’a-’'ary 
annual apprcpnrtxon, pro\ dtc trat *t ira\ not ircre%.se 
the Durden on tne people, and j.t ’na} suggest cmencunents 
to any bill it canxiot amena For deaalocks on general 
legislation it is proNided tnat, li a b-il is passed -n tiso suc- 
cessive sessions Dy the Lower House and rejected hy the 
Council, the Go\emor maj convene a jOint s’tt^ng, when the 
bill may be passed bj an absolute majontv of the members 
of both Houses, and if not, both Houses maj be dissolved 
simultaneously, but not later than six months before the 
dissolution of the Lower House by efflux of time 

In the Umon the Senate has no financial imtiativ’e, save 
as regards the imposition or appropriation of fines or penalties 
It may not amend any bill so as to increase any proposed 
charges or burden on the people, nor any’ bill so far as it 
imposes taxation, or appropnates revenue or moneys for the 
service of the government, but any bill which appropriates 
revenue or moneys for the ordinary annual services of the 
government shall deal only with such appropriation It 
may% howrever, reject measures which it cannot amend For 
deadlocks it is provided that, if a bill is passed by the Assembly 
m two successive sessions and is rejected by’ the Senate, 
the Governor-General may convene a joint sitting, when the 
bill may be passed if approved by a majority of the total 
number of members of both Houses if the bill deals with 
the appropriation of revenue or moneys for the pubhc ser- 
vice, the joint sitting may be held m the same session as 
the rejection The Senate in point of fact has proved a com- 
paratively weak and not very satisfactory body 

An effort has been made notably m the Commonwealth 
and in New South Wales to meet the danger of the hasty 
tmdertakmg of pubhc works by the government Thus 
m New South Wales no such work, which is hkely to cost 
over £20,000, may be approved until it has been referred on 
the motion of a mimster to a Committee consisting of three 

1 As the Senate has only 40 members to 134 of the Lower House, 
its infenonty in power is dear 
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members of the Coxincil and four of the Assembly , on the 
report of this body the decision of the Assembly is taken as 
to proceeding with the work or not, and, if it resolves to 
do so, a statutory obhgation is cast upon the minister to 
introduce a separate biU for this purpose, which can, of 
course, be rejected by the Upper House without the com- 
phcations resulting from the inclusion of the proposal in a 
general appropriation bill In the Commonwealth the limit 
IS j£35,ooo, and the procedure analogous 

Enghsh is normally the official language of the Domimon 
Parhaments and courts, but French has equal rights m the 
Domimon of Canada and Quebec, and Enghsh and Dutch 
are equal official languages in the Union of South Africa ‘ 


7 The Federations and the Union 

In the case of New Zealand, where provincial government 
disappeared m 1876, and of Newfoimdland, there is but one 
legidature which may at pleasure delegate powers of makmg 
by-laws to mumcipahties and other local government bodies 
In Canada, the Commonwealth, and the Umon, on the other 
hand, there is a complex system m which legislative power 
IS m some degree divided, and with it also executive authority 
There is, however, a fundamental distinction between the 
cases of the federations and the Umon The Umon Parha- 
ment has plenary powers to legislate on any topic, and to 
confer on its officii executive functions m this regard, so 
that the provincial coimcals are without any exclusive 
powers , nevertheless they are not hable to be abohshed, 
nor may their powers be dimimshed, save by bill reserved 
for the consideration of the Imperial Government,® and, as 
they represent the four Colomes which amalgamated m the 
Umon, they possess a vitahty of their own which renders 
the formal disabihties under which they sufEer of less con- 
sequence than might have been expected 

^ Tbe practice as to tbe mim'ber of ministers m tlie Upper House 
vanes greatly Tlie Canadian Government of 1921 laid down the 
principle that as a rule only ministers without poiifoho should sit m 
the Senate 

• Thus Act No 5 of 1921, depnvmg the Provincial Council of the 
Transvaal of the power to tax the profits of the gold-mmes was 
reserved 
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strength of Iccal ft^eii .g as ro-'^iddi'' g tL’s, a"^ ere*' re, 
comproriiSed on the is3L*e *\il c-^ec* rela.aens ’•^at*! tl e 
Imperial Go\ eminent and the prc’inn.ces vvc*e c**t oli, arc a 
representation irom a province reaches tnet got emir ent 
oiily m so far as it pleases tiie Cnnacaan Goterrntciit to 
send it on The Lieut enant-Govemors are appe*nied dv the 
Governor-General, paid b\ the Dor^m^on, a^id mat be re- 
moved from office at the discretion of the Domnnon Govern- 
ment This fact does not g^ve the Domimon Government 
any direct hold over the provinces, but it does assure them 
the means of keeping m touch with provincial governments 
But the Donumon has also the power of leqtarmg the 
Lieutenant-Governors to reserv e prov'mcial bills, though 
this IS rarely done, and the much more important pov\er 
of disallowing provnncial acts vvithm a 3 ear after receipt 
by the Governor-General The use of this power is mainly 
confined to acts, which infringe the principles of the dis- 
tribution of legislativ e power m Canada, or contrav ene 
Impel lal interests applicable to Canada, as, for example, 
British Columbian legislation directed against Japanese 
immigration or employment, and, more rarelj, cases of acts 
confiscating property without compensation on an adequate 
basis The power is one to be discreetty exercised, but it 
is not even obsolescent 

The division of legislative and executive authority is 
based on the prmciple that the residuary authority' lies with 
the Domimon, a d^berate deviation from the United States 
model, which m other regards greatly influenced the form of 
tile constitution , the revelation of the w eakness of the 
central Government by the events leading up to the Civil 
War of 1861-5 had greatly impressed the creators of federa- 
tion with the necessity of a strong central power The 
Domimon, therefore, has exclusive powers m all matters 
not expressly assigned to the provinces, and, without pre- 
judice to t his plenitude of authority, it has the sole right to 
legitiate regarding nuhtary and naval defence, the postal 
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service . the census and statistics , navigation and shipping, 
beacons, buoys, and lighthouses, quarantine, and the estabhsh- 
ment of marine hospitals , sea coast and inland fisheries , 
interprovincial and international femes , currency, banking, 
bills of exchange, interest, legal tender, and weights and 
measures , patents, copynght, bankiuptcy , mamage and 
divorce, criminal law, including procedure, but excluding 
the constitution of courts , naturalisation and alienage , 
and Indians and the lands reserved for them Moreo-ver, 
It has an absolutely mihmited right of taxation and of rais- 
ing loans and of managing its property , it has also a general 
power to regulate trade and commerce, but this authonty 
has been restricted by judicial interpretation to cover only 
regulations for pohtical purposes, such as the imposition of 
restnctions on trade in arms, or in hquor or some similar end 
While the pro\*inces have powers of regulation of immigration 
and agnculture, the Domimon has pai amount legislative 
authonty on both these topics Finally, the Dominion 
possess full legislative authonty to carry out any obhgations 
imposed by treaty on Canada, induing, it appears, the 
nght for this purpose to mvade the sphere of authonty of 
the provinces, though it is usual and obviously constitutional 
to obtain the concurr^ce of the provinces in the course 
proposed,* and for the necessary legislation to be passed by 
the provinces, as had been done in the case of labour 
conventions accepted by Canada 

The provinces have exclusive powers of legidation on the 
whole topic of property and civil nghts , the solemmsation 
of mamage , the mcorporation of companies with provincial 
objects, i « , whose sphere of action is pnmanly confined to 
the provmce , muniapal institutions , the control of pubhc 
lands belonging to the province , the estabhshment and main- 
tenance of pnsons, hospitals, asylums, and other chanties , 
and local works and undertaimgs, excluding, however, 
railways or other works extending beyond provinaal limits, 
steamship lines connecting the provmce with any othOT 
place, and such local works as the Parhament of Canada 

^ It has been held that federal regulation of prices is, in peace, 
ancompetent , see Keith. Joum Comp Leg , iv 238 

•Neither the Doxmmon nor the Provinces can alone deal effec- 
tively with hquor legislation, and a most compleo: system of con- 
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may declare to be for the general advantage of Canada or of 
two or moie provinces All matters of a merely local or 
private nature are also entrusted to the provinces, together 
with the admimstration of justice, including the constitution 
and maintenance of courts, both of civil and criminal juris- 
diction and ci\il procedure Their powers of taxation are 
hmited to direct taxation and the imposing of shop, saloon, 
tavern, auctioneer, or other hcences, with a view to raising 
revenue for provincial, local, or mumcipal purposes , they 
can also borrow money on the sole credit of the province 
Pumshment by fine, penalty (including confiscation), or 
imprisonment may be imposed for breach of any enactment 
of the legislature within title ambit of its power As regards 
immigration and agriculture, the provinces have powers 
subordinate to those of the Domimon The pio\’inces have 
m general sole control of education, but no act may pre- 
judicially affect any nght or pnvilege with respect to de- 
nommational schools enjoyed by any class of persons at the 
date of umon , moreover, when any system of sepaiate 
schools existed at the union, or has since been created, an 
appeal hes to the Domimon Government from any act or 
decision of a provincial authority, atfectmg any right or 
privilege of a Protestant or Roman Cathohc minority , if 
the award then made by the Domimon Government is not 
earned out, the Dominion Parliament may pass remedial 
legislation for the province The privileges referred to are 
essentially denominational, not of language,^ and the power 
of the Parhament to give redress is extremely difficult of 
apphcation, efforts to do so being one of the causes leading 
to the Conservative debacle in 1896 

As the resources of the provinces are madequate to 
maintain them in view of their limited powers of taxation,* 
subsidies are granted by the Domimon, consistmg m part 
of fixed amounts based on population and in part of a grant 
of ^ghty cents a head of population up to 2,500,000, and 
sixty cents a head on any excess Special allowances are 
made also to Mamtoba m view of the extension of her 

' Decided by the Pnvy Council in 1917-ao m the case of the schoc^ 
of Manitoba 

• Manitoba, Saskatchewan, and Alberta have the disadvantage of 
not owning the pubhc domain, which is administered by the Dominion, 
although in pnnmple its concession is a^eed upon 
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botmdanes m 1912, and to Pnnce Edward Island as the 
least prosperous of the provinces As the main grants are 
contained in Impenal Acts, the Dommion cannot control 
m this wav the actions of the provinces The provinces also 
can amend fieely their constitutions save as regards the 
office of Lieutenant-Governor , the Domimon has extremely 
hrmted powers of fundamental change, a fact due to the 
recognition of the British North America Act, 1867, as a 
legislative affirmation of a compact between the provinces, 
which ought only to be altered with practically unanimous 
provinnal assent Under their wide power the western 
provinces have expenmented with limited schemes of imtia- 
tive and referendum, of which that m Manitoba, however, 
has been pronoimced invahd, smce it deprived the Lieutenant- 
Govemoi of his power to assent or refuse assent to pro- 
vincial bills ^ That officer, though a nonunee of the Domimon 
Government, is a representative of the Crown m all matters 
of provincial concern, and possesses by imphcation a de- 
volution of the royal prerogative so far as is necessary for 
the admimstration of the province 


(6) The CommonweaUh of Australia 

The federation of the Commonwealth was imdertakai 
rather m recogmtion of the advantages of common action 
in external matters and in such questions as the tanft than 
for any pressmg need of umty, and hence it is based on the 
principle of creating a new entity, which ^ould leave to the 
Colomes, which became States, as much power as possible 
The coimection between the Impenal Crown and the States 
thus remains tuibroken , the Governors are appomted by 
the Impenal Government, and they are in no sense subordi- 
nates of the Governor-General , they do not correspond with 
the Impenal Government through him, though normally 
they keep him supphed with copies of their despatches 
The legi^ation of the States cannot be disallowed by the 
Commonwealth, and the powers of the States m all matters 

* A useful vanant is the power given by an act (c 35) of 1921 m 
Alberta to the Lieutenant-Governor in Council to t^e at pleasure a 
plebiscite, on the desirabiiiiy of new legislation, or the amendment of 
the law. 
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remain unaltered as befoie federation, sa've in so fax as tne 
constitution of 1900 grants exclusi\ e po’^ crs to the Common- 
wealth The Commonwealth, howeter, is also granted con- 
current powers on a considerable range of topics, and when 
these powers are exercised they supersede State posters 
The Governor-General and the Governors share the preroga- 
tive according to the same distinction , constitutionally, 
for instance, the Go\ ernor-General may pardon oftences 
against Commonwealth laws, the Gotemors those against 
State laws 

The Commonwealth has power o\er the postal service , 
the census and statistics , hghthouses, hghtships, beacons 
and buoys, quarantine , fisheries m Austrahan waters 
beyond temtonal limits , astronomical and metereological 
observations , currency, legal tender, bankmg (other than 
State bankmg not extending be\ond the hmits of the State), 
bills of exchange , weights and measures , patents, copy- 
right, bankruptcy, insurance (other than State insurance 
confined to State hmits) , foreign corporations and trading 
or financial corporations formed withm the limits of the 
Commonwealth , marriage and divorce , invahd and old 
age pensions , naturahsation and ahens , immigration and 
emigration , the influx of cnmmals , the control of railways 
with respect to mihtary and naval transport , the acqmsition 
on just terms of property from any State , and, subject 
to the consent of the State concerned, the acqmsition or con- 
struction of railways in a State It may also legislate for 
the people of any race (other than the Aboriginal inhabitants 
of any State), for whom special legislation is deemed neces- 
sary, for the relations of the Commonwealth with the islands 
of the Pacific, and for external affairs, but it seems dubious 
if this power is suflSicient to enable the Commonwealth to 
invade the spheres of the States even in order to carry out 
treaty obhgations A remedy for this lack of authority 
is, however, present in the pow«r of the States to confar 
authority on the Commonw^th for any purpose, as has 
been done in regard to aerial navigation The Coxaxnon- 
wealth powers as to trade and commerce are confined to the 
regulation of foreign and inter-State trade, excluding, 
therefore, the control of mdustry within a State, and to 
concihation and arbitration for the settlement of industrial 
disputes extending beyond the hmits of any one State. 
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Indirectly, however, the Commonwealth can greatly in- 
fluence tiade by its exclusive power of imposing customs 
and excise duties, and of granting bounties, though the 
States are permitted to grant bounties on metals, and, with 
the consent of the Commonwealth, on other products also 
The Commomsealth has a general power of taxation, but 
must not discriminate between States or parts of States, 
and it controls the naval and military forces which no State 
may maintain sav e with its consent The grant of preferential 
treatment to any State by any law regarding revenue, trade, 
or commerce, is prohibited, nor may the Commonwealth 
deprive any State of the reasonable use of its waters for 
conservation or navigation, nor may it legislate as to re- 
hgion On the other hand no State may com money, or 
make anythmg save gold or silver legal tender, nor may it 
discnminate between its own citizens and those of other 
States The Commonwealth Parhament may forbid State 
authonties giving preferential treatment on State railways, 
if such treatment is held by the inter-state Commission, 
provided for m the Constitution, to be undue and unreasonable, 
or unjust to any State Commonwealth property is exempt 
from State taxation, and vtce versa 

By the provision of equal representation in the Senate 
for each State, regardless of size, there is a more formal 
recogmtion of State equality than in Canada, where the 
minor provmces are accorded much smaller representation 
than Ctatano and Quebec, but the Senate has not proved 
m any smse a <diampion of State rights any more than has 
the Canadian Senate The States retain power of con- 
stitutional alteration, but their position is much less secure 
than that of the provinces, for the Commonwealth constitu- 
tion itself may be altered, and the position of the States 
vitally affect^, by laws passed by the Commonwealth 
Parhament by absolute majorities and approved at a referen- 
dum by a majonty of voters and a majonty of States The 
States, however, are protected by the rule titiat no alteration 
dimimshing the proportionate representation of any State 
m either House of Parhament, or the minimum number of 
representatives of a State m the House of Representatives, 
or mcreasmg, dimimshing, or otherwise altenng the hmits 
of the State, or m any manner affecting the provisions of the 
constitution in relation thereto, may become law unless 
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the majontj of the olectoib \oting m the Slate approve the 
proposed law 

The restrictions on the acmities of the Com^lon^\enIth 
under the constitution ha\e proved consideraole, a^id re- 
peated efforts ha\ e been made to seeme for the Comir'crwealtn 
power to deal with all forms of trade and conimerce, in- 
cluding intra-State trade , industrial matters generally , 
including the wages and conditions of labour , the control 
of corporations generally , and the power to regulate mono- 
pohes, and in smtable circumstances to operate the monopoly 
for the good of the Commonwealth But proposals shghtly 
\ aned in each case failed at referenda of 1911, 1913, and 1919, 
showing that the people are not prepared for the complete 
submergence of State autonomy, though tlie necessity of a 
re-cast of the constitution has been long lecognised by 
federal pohticians with a view to the reconsideration of the 
federal compact by representati\ es of the Commonwealth 
and the States ^ 


(c) The XJmon of South Africa 

The Umon constitution provides for the appointment 
by the Governor-General in Council of an Admimstrator 
who is the head of the provincial executive, but must act 
with a committee of four persons appomted by proportional 
representation whether coimcillors or not , the Administrator 
has a casting vote in the discussions m case of equality 
but cannot act against the advice of the Committee Nor 
has he any power to dissolv^e the Council before the end of 
its three years' term The Execubve Committee has full 
executive authonty m all matters within the sphere of the 
provincial council's authonty to legislate The Umon 
Government may also impose other duties on the Admims- 
trator, but these he performs on his own authonty, without 
consulting the committee unless he desires The Admims- 
trator is also given a definite control over provincial finance, 
for no appropnation, whether of momes raised by provmmal 

Bfiorts to arrive at arrangements for a constitutional convention 
failed in the Parhament of 1920-2 The thinly-populated Northern 
Territory, Norfolk Island, and the federal capitm are under the direct 
control of the Commonwealth Parhament, which has empowered 
legislation by ordinance by the Govemor-G^eral in Council 
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taxation or of Union grants, can be made save on his re- 
commendation to the Council, and all monies must be issued 
under warrant from him 

The legislative powers of the provincial councils extend 
to direct taxation withm the province , the borrowing of 
money on the sole credit of the provmce, with the consent 
of the Umon Government and in accordance with regulations 
framed by Parhament , education, other than higher 
education , agriculture to the extent defined by Parhament , 
control of hospitals and chantable mstitutions , mumcapal 
and other local institutions local works and undertakings, 
other than railwa5rs and harbours, and works extending 
beyond the provincial borders, and subject to the power of 
Parhament to declare any work a national work, and to 
provide for its construction by arrangement with the Council 
or otherwise , roads, outspans, ponts and bridges other 
than inter-provincial bridges , markets and poimds , fish 
and game preservation , the imposition of pumshment by 
fine, penalty, or impnsonment for enforcing any law or any 
ordinance of the provmce made in relation to its subjects 
of control , and generally all matters which, m the opimon 
of the Umon Government, are of merely local or private 
nature in the province, or m respect of which Parliament 
may delegate the power of legislation By legislation of 
1913-21 the powers of the councils have been extended to m- 
dude the destruction of noxious weeds and vermm, and the 
control of dogs , the exp^mental cultivation of sugar, 
tea, and vines , grants to agricultural and kmdred societies , 
hbrary, museum and art gallery adimmstration with certain 
exceptions , the adimmstration of cemetery and casualty 
wards , poor relief , the regulation of diop hours , the 
estabhshment and adimmstration of townships, and, in the 
Cape, the adimmstration of labour colony legidation m its 
apphcation to mdustnal institutions It may also deal 
with the hcensmg and control of vehides, horse-raang, and 
betting, and of places of amusement The provinces have 
also l^n given as sources of revenue the right to levy 
hospital and education fees, and hcence fees for dog, sportmg, 
and flower picking, and vanous trading and professional licences 
The provmcial ordinances must be assented to by the 
Governor-General in Coumal, but th^ may be reserv^ for 
consideration, but fall to the ground if not assented to within 
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a year The assent is not b\ a^^ means a forriaLt\ , is 
of special importance as it can be, and nas bet 1, ased to 
secure the obsemance of the rule that the control r’lC 
admimstration of nati\e affairs and of matteis speo.ad% 
or differentially affecting Asiatics thioughout the U^i^on *s 
\ested in the Go\ emor-General in Coimcil An5 oicLnarce 
IS "vabd onlj m so far as it does not disagree with an Act of 
Parhament, and may at any time be supeiseded bj sucn an 
act A coimcil ma.y lecomraend to Parliament legislation 
which it cannot enact, and may take e\idence in matters 
which have to be dealt with hy private bills, which will 
ob\nate the necessity of furthei imestigation by Parhament 
The provinces ha\ e shown vitality and force , especiall3* m 
the case of the Council of the Transvaal, which, undct labour 
influence, has frequently been on strained terms with the 
Umon Government, especially of late as regards tavation of 
mining profits which the Union claimed to be bej ond 
provincii authonty, a view not taken by” the courts, but 
rendered effective by a Union Act of 1921, while an Act of 
1922 limits the powers of the provinces as regards taxation 
of natives by forbidding direct taxes 

In addition to revenues raised by themselv’^es the piovmces 
receive subsidies from Union funds, fixed m 1913 at a half 
the ordinary annual expenditure, and the proceeds of transfei 
duties, hquor hcences, and, in Transvaal laboui districts, 
native pass fees In addition Natal and the Oiange Free 
State were allocated £100,000 annually as extia allowances 
The whole issue is imdor reconsideration 

Through the Governor-General the Union enjojrs contact 
with the native temtones, which he admimsters as High 
Commissioner of the Imperial Government, Basutoland, 
which is a colony, and the protectorates of Swaziland and 
Bechuanaland Admission to Southern Rhodesia with pro- 
vincial status wras offered m zqzz, but rejected by a popular 
referendum , provision exists m the Umon constitution for 
the admission of other terntones on agreed terms 

8 Defence 

By legislation of 1922 Canada has consohdated in the 
hands of one mimstiy all her defence preparations, mihtaiy, 
air, and naval. Protected by the Monroe doctxme ^e has 
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been able to reduce her naval forces to a minimtim, training 
some 1500 men annuallj’^ on land and foi two or three weeks 
at sea, in duties of coast protection, minesweeping and mine- 
la3nng, while the wharves and docks at Hahfax and Esqui- 
malt are maintained, and one small vessel with two trawlers 
IS stationed at either port, involving in 1923 an expenditure 
of 1,500,000 dollars On an services 1,000,000 dollars were 
allocated, and the permanent imhtary force was reduced to 
3500, while arrangements were made to cut down to 1,050,000 
dollars the expenditure on militia traimng, thus affording 
funds to train the artillery, the city corps, and part of the 
country units Militia training is essentially voltmtary, as 
the powers of compulsion m the Militia Act have always 
been dead letters The mimstry of national defence has all 
the powers formerly possessed by different authorities imder 
the Militia Act, the Naval Service Act, and the Air Board 
Act , there is m addition to the mimster a deputy mimster, 
and an officer appomted to exercise the powers of a deputy 
mimster under -die Naval Service Act , these three, to- 
gether with four members appomted by the Governor in 
Counal, constitute the Defence Council, which is to advise 
the mmister on all matters of defence 

In the Commonwealth the supreme control of defence 
IS vested in the mimstry for defence , a Council of Defence, 
and Mihtary, Air and Naval Boards, also exist with 
advisory and executive powers The air forces are placed 
under the control of the Munster for Defence who m matters 
of policy IS aided by a Council includmg officers of the three 
services, and the Director of Civil Aviation The Head- 
quarters Staff is represented at the Air Mimstry m London 
The Royal Austrahan navy is under the sole control of the 
Commonwealth m time of peace, and also in war, unless it is 
placed— as would normally be the case m existing conditions of 
development — under the control of the Bntidi Admiralty 
With the growth of Domimon fleets the provision of re- 
presentation for the Domimons on a supreme body to control 
fleet movements m war has been suggested as probably 
necessary, but the time for that has not yet arrived Despite 
large reductions in the number of vessels retamed m active 
service, and the scrappmg of the Auslraha, the one capital 
ship of the fleet, the force which cost 1^2,295,000 m 1922-3 
IS of considerable di m e nsi ons and importance m the Paciflc , 
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ofiBcers have freely been lent as w ell as men bj zl c Acm ralt\ , 
and e\ery effort is made to render tra*iurg c-d oitc-^Ime 
as homogeneous as possible in order to facihtate co-operation 
m war 

Australian nuhtarj’ defence is based on the maintenance 
of a small permanent force foi admimstration and mstiuction, 
and to provide the nucleus of certain technical formations, and 
on compulsory traimng Youtns serve first as cadets from 
fourteen to seventeen years of age, and then undergo mnitart’' 
traimng, nominally for eight years, practically for four, the 
bulk of the work, ten weeks m duration, being done in the 
youth’s eighteenth year, with sixteen dajs annually for the 
next three years As the mtake of recruits is only about 
iS,ooo a year, and the trammg was completely disorganised 
by the war, the deficiencies have been made good bv volun- 
tary enhstment from among the men who served m the 
war The army organisation is based on the production 
of two hght horse divisions and four mfantry di\’isions, with 
three fixed brigades which might fit mto a fifth division 
The basis adopted is a reproduction of that of the Austiahan 
Imperial Force Each ^visional commander is responsible 
in the fullest sense for the preparation of the forces under 
his command for war purposes, and has a small staff for the 
supply of material, etc In 1922-3 the cost was ;f2,559,ooo 

In New 2 ^ealand the creation of a defence committee 
was decided upon m 1920 to co-ordinate all matters of 
defence, naval, air, and iruhtary The naval force of New 
2 ealand is organised as the New Zealand Division of the 
Royal Navy, and consists of a light cruiser and the Philomel, 
the latter employed in traimng work Officers and some of 
the men have been lent by the Admiralty The pohcy to 
be adopted rests imder the Cabinet with the mmister, who is 
President of the Naval Board, which mcludes the com- 
modore commanding the New Zealand station and a second 
naval member, with the secretary to the commodore as 
secretary The mihtary forces consist of a small permanent 
force, for purposes of admimstration and traimng, and a 
tern tonal force, besides semor cadets Traimng m the 
cadets is compulsory from age fourteen to eighteen, and 
thereafter in the temtonal force from eighteen to twenty- 
five The Doimmon is organised in three commands, and 
aims at producing on mobihsation one division and three 
I, B R 
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bngades of mounted nfles, and at providing the machinery by 
which this force could be duphcated and kept up to strength. 
In 1923-3 the na\y cost £304,000, the army £415,000 

South African defence is managed by the minister, advised 
by a Council of Defence Disorganised by the war, its 
burden was increased by the decision in 1921 to take over 
full resp>onsibility for the defences at Cape Town and Durban, 
hitherto under Imperial control, and it became necessary to 
reconstitute a permanent force, which should be primarily 
military and not, as were the South African Mounted Rifles 
before the w’ar, a pohce force For general defence purposes 
rehance is placed on the citizen foice , traimng is available 
between age seventeen and twenty-five, but those who do 
not take advantage of the facihties offered must, at twenty- 
one, undergo a fifll traimng extending m the fiist year to 
fifty days, and in two subsequent years to thirty days in 
all , but there are educational and other exemptions , the 
numbers trained are hmited by the funds available to fifty 
per cent of those liable, and the full scheme will not be in 
operation before 1924 Citizens who do not tram must 
become members of a nfle association for four years, or 
volunteer for the Royal Naval Volimteer Reserve, while boys 
between thirteen and seventeen are trained, unless their 
parents object, when facihties exist The aim of the trainmg 
is to secure a force able to meet any native trouble in the 
Union, or insurrection m South-West Africa, or in the adjacent 
protectorates or Basutoland, rather than readmess for oversea 
service That the new status claimed by General Smuts for 
the Dominions demands adequate naval preparations is 
admitted, and m 1922 an agreement was made wnth the 
Imperial Government, by which the contribution of £85,000, 
which might justly be deemed derisory, was dropped, and 
instead the Umon Government decided to maintain oil tanks, 
to carry out survey operations, to tram men in mine-sweeping 
work, and to increase the number of men m the Royal Naval 
Volunteer Reserve Care is also to be taken to keep the 
defences at Simons Town in effective condition, but the 
Umon Government does not propose to maintain any per- 
manent garrison there on a scale comparable to the British 
force before the handing over of the defences An Air force 
IS being organised In 1932-3, the total cost of defence was 
£916,000. 
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Newioundland has a b^aach of tae Rc' X 'd Vo -'^- 
teei Reserve, but ■'urougia uuurcal sticks las "(X co" - ^cd 
the begin ■> 1^5,=. of a miuTta-fy crgaa-banon unac e nng 

the war 

Ver\ important gifts of wax mate.aal na\e six^ce the close 
of the v\ar been made to the Dominic ns, Doth xn chips, 
mcluding submarines and aeroplanes, the total \alue reach - 
mg many millions, while the naval and mikta^-y property 
handed over in the Cape is of verj considerable \alue The 
gifts of material ha\e been unconditional, and Canada has 
not tnought it necessar5 to maintain m commission any of 
the fiotiUa presented to her Similarly m the Commonwealth 
the naval reductions ha\e mcluded the iemo\al from active 
service of the submarines, and ha\e e\oked protests to the 
effect that the naval foice has been dimmished m a dangerous 
degree It is clear that, as compared with the Biitish forces. 
Dominion naval preparations are vet only in an embryo 
condition 


9 Xhe Judicature and the Laus 

In Canada the appointment of the judges of all supeiior, 
district and county couits, rests wath the Governor-General , 
these posts are not wathin the control of the provnncial 
legislatuies, which, however, are resjionsible for the organisa- 
tion of provincial courts, and have estabhshed Supreme 
Courts, usually with appellate divisions The Domimon 
has also established a Supreme Court, which is a general 
court of Canadian appeal, and an Exchequer Court, while 
it has conferred on several boards quasi-judicial functions 
Appeals, however, he direct to the Judicial Committee of 
the Pnvy Council from the provmaal courts, either by 
special leave or as of nght, on conditions as to the nature 
or value of the cause stated in Orders of the King m Council 
or local legislation, and it is in the option of the htigant to 
choose the tribunal he prefers By special leave appeals 
he from the Supreme Court of Canada, but a suitor who 
has preferred to go there from a provmaal court is not 
normally, unless the cause involves prmaples of speaal 
importance, allowed to appeal from that court AU the 
judges of superior courts hold during good behaviour, but 
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may be removed by the Governor-General on addresses from 
both Houses of Parliament 

In Newfoundland judges also hold office during good 
behaviour, but subject to remo\ al by the Crown on addresses 
from the legislature 

In the Australian Commonwealth the judges of the 
High Court and other federal courts are appointed by the 
Governor-General in Council, hold office durmg good be- 
haviour, and may be removed only on addresses from the 
Houses of Parliament, on the groxmd of proved misbehaviour 
or incapaaty, but the Houses must clearly be judges of what 
is proof The judges in the States hold on a sinular tenure, 
but removal is ascnbed to the Crown m New South Wales, 
Queensland, South Austraha, and Western Australia, and to 
the Governor, or Governor in Council, in Victoria and Tas- 
mania, on simple addresses from both Houses , in the 
former case an obligation is thrown on the Imperial Govern- 
ment to advise the Crown and, therefore, to accept responsi- 
bihty for the propnety of the proceedings Appeals he as 
in Canada, first from the State Supreme Courts either to 
the Commonwealth High Court, or to the Judicial Committee, 
but not m cases regarding the hmits %nter se of the con- 
stitutional powers of the Commonwealth and those of any 
State or States, or as to the limits vnter se of the constitutional 
powers of any two or more States Such cases imder legis- 
lation in the Commonwealth in 1907 may not be decided by 
State Supreme Courts, but must be dealt with by the High 
Court As no appeal lies from the decision of the High Court 
on these issues to the Pnvy Coimal, unless the High Court 
certifies that the case should be determined by the King in 
Council, and the High Court on prmciple refuses such certi- 
ficates,^ the determination of the mterpretation of the 
constitution has rested with the High Court, whidh has 
laigely followed the precedent of the Umted States, and not 
the pnnaples of mterpretation laid down m the case of 
Canada by the Judiaal Committee 

In New Zealand judges hold office during good behaviour, 
but may be removed by the Governor on addresses jfrom both 
Houses Appeals to the Judicial Committee he normally 
from the Court of Appeal 

In the Union the old colomal courts are merged in a 
* Keith, Journ Comp JLeg , iv 107 f 
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Sup'OTae Court with, an apperate (Lvia. on and -our p’-o''~'rc*ai 
diMsions, and a number of loca^ divisions, all bc4.'g si^pe.uor 
couits -whose ludges a»-e appox^^ted b^ tne Go\ ernor-Gcneral 
in Council, and may be remo\cd only on addresses from both 
Houses on the ground of misbeha\ lour or incapacity Appeals 
lie to the appellate ditnsion m e\eiy case in wtich they 
would before Union have lam to the Kang in Council, but the 
decisions of the appellate division are final sate m so far as 
an appeal may be pemutted by special leate to the King in 
Counal, so that in the Umon appeals come fiom one court 
only, and such appeals are not encouraged bj the Judicial 
Committee 

In addition to the jurisdiction which Domimon Courts 
possess under local statutes, they can act as Colomal Courts 
of Admiralty, and have further a wade range of authont5'' to 
deal wnth matters occuning outside the Dominions under 
various Imperial acts, such as the Merchant Shipping Act, 
Foreign Enhstment Act, etc Junsdiction in prize was 
specify confened on them during the late -war 

The laws of the Domimons in the main rest upon Enghsh 
law, including the doctrines of equity and statutes of general 
application up to the date either of the mtroduction of 
Enghsh law on the creation of the colonj, or to some other 
date fixed by local legislation But in Quebec the common 
law is the old French law exastmg on the capitulation which 
was preserved by agreement, while the cnnunal law was 
assinulated to Enghsh law , naturally the law of Quebec 
has been influenced greatly by the French code, -with which 
the Civil Code of Quebec in large measure agrees In South 
Africa, Roman Dutch law is the common law of the whole 
of the Union, and has been introduced into Southern Rhodesia 
and South-West Africa But in all cases the common law 
has been deeply affected by local legidation, and by regula- 
tions made imder the force of such legislation, and to a very 
minor degree by Imperial legislation and regulations under 
such legislation appl3nng to the Domimons, though it is to 
Impenal legisla-tion that the greater part of the Dominion 
constitutions is due Indeed the constitution of Newfound- 
land alone can be said to rest on the prerogative and local 
l^islation, for in all other cases the constitutions either 
rest entirely or in the mam on Impenal l^islation, even 
where such l^islation is now embodied in local acts. 
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lo ColontiS po'isc’i^t.ng Responsible Government 
(/?) Malta 

The constitution of Malta, as granted in 1921, is complex 
in Its .tttempt to reconcile the grant lo Malta of responsible 
go\emment in all internal aiiairs, while preserving effective 
and direct Imperial management of questions of Imperial 
concern The Governor, accordingly, is assigned two quite 
different capacities, one as the constitutional head of the 
M-iItese admimstration acting on mimstenal advice, one as 
Imperial officer managing those affairs reserved to the 
Imponal Ctown The distinction is a vague one, and, as 
expressed in the constitution, presents difficulties of solution 
of the most formidable kind The Maltese legislature may 
not legislate as to matters touchmg the public safety and 
defence of the Empire, and the general interests of Bntish 
subjects not resident in Malta, and specifically it may not 
deal with the control of naval, rmlitaiy, or air forces , defence 
includmg land acqiusition on compensation , aenal naviga- 
tion , defence surveys , submarine cables, wireless tele- 
graphy and telephony , Imperial property for defence pur- 
poses and civil property reqiured for Imperial purposes , 
trade out of the islands , importation of goods for the 
Imperial forces , currency and comage , immigration , 
naturalisation and aliens , postal and telegraphic censor- 
ship , issue and visa of passports , appropnation of revenues 
accruing in respect of any reserved matter , and treaties or 
any relations with foreign states, save m so far as local 
legislation may be necessary to give effect to treaty obliga- 
tions affecting the island Legislation on local govemm«at 
matters, roads and harbours, shipping and quarantine may 
be passed, but must be reserved Religious toleration is 
laid down as a fundamental pnnciple, and a superior position 
as an offiaal language is assured to Enghsh, save m the 
Law Courts, while Italian is recogmsed m official use and in 
education, and in a mmor degree Maltese also The legis- 
lature IS given constituent powers, but may not alter the 
division of subjects as reserved and non-reserved, or the 
provisions as to rehgion or language, or the avil hsts reserved 
to the control of the Crown Any l^slation contravemng 
the hunts set is invalid, in so far as the contraventicxi exists 
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Txie execiiti\e control of rnatieis not iesei\ed rebts \sith 
the Go\ern.or m Executive Council, cons^stirg of not more 
than se\en rnnisiers, who must be members of tne legis- 
lature, re-election on acceptance of office bemg dispensed 
with, while all other matteis fall Witlun the powei of the 
Gotemoi He ma\ legislate, and is aided in admimstration 
b> a nominated council of fi\ e ci\ il, mihtarv, na\ al, and air 
officers , in matters of admimstration not exclusu elj per- 
taimng to the E\ecuti\e Council he maj comene joint 
meetings of both bodies as his Pnv\ Council, and a committee 
of that bod's consisting of three mimsters and three members 
of the nominated council is created to consider questions 
of legislation or e's.ecutive action proposed which may affect 
reserved subjects 

The legislature consists of a Senate of se\ enteen members, 
chosen to secure representation of the clergy, ncbihtj, 
learned classes, merchants, and trade unions, by a hmited 
electorate, and an Assembly of thirty-two members elected 
on a very low franchise, confined to men The Senate may 
suggest amendments m money bills, but must accept or 
reject simply the bill, as returned fiom the x\ssembly after 
consideration of the suggestions In case of the rejection m 
a subsequent session of a measure rejected in a previous 
session, a joint session may be held in which the biE may 
be passed by the votes of two thirds of the total members 
of both Houses, or the Governor may dissolve the Assembly, 
or both Senate and Assembly, and convene a joint session 
The rules clearly give wide power to the Senate to force its 
will on the Assembly The Senate lasts for six, the Assembly 
for three years, unless sooner dissolved 

The Crowm retains the right to legislate on any reserved 
subject by Order in Council, and also to alter the provisions 
of the constitution regarding the division of subjects, rehgion, 
language, and the civil hst which provides for the salary 
of the Governor, Lieutenant-Governor, Legal Advnser, and 
the Judges, and secures to the Governor the power to have 
appropriated such sums as may be necessary for reserved 
heads, this bemg the only contribution of Malta to Imperial 
expenditure, whence, of course, the islands derive great 
advantages through the expenditure there of money by the 
naval and nuhtary forces 

As Malta was the seat of an ancient civilisation before its 
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dcqmsition by the British Ciown, naturally enough no 
attempt was made to introduce Enghsh law as the common 
law of the island, which thus has a legal system based m 
part on ancient custom, in pait on Roman law as de\ eloped 
by Italian jurisprudence, the culture of the islands having 
been esscntiallj’^ Itahan A relic of the ancient constitution 
IS seen in the existence of a local nobihty, whose titles have 
received recogmtion from the British Crown, though they 
give no cLum to precedence of any kind outside the islands 
thcmsehes The local militia semes to supplement the 
Impenal forces, and is paid from Imperial funds 


(6) Southern Rhodesia 

'The history of Rhodesia gives it a peculiar position m the 
Empire , it was acquired bv the British South Africa Com- 
pany under the authority of a Charter of October 29, 1889, 
which gave wide admimstrahve powers , the mflux of 
population, following on the successful termination of the 
Matabeleland wars, necessitated the grant of a revised form 
of admimstration, which was conceded by the Southern 
Rhodesia Order in Counal of 1898 and amending orders 
Under these the executive government was vested in an 
Adimmstrator, wnth an executive coimcil of three members 
appointed by the Company, wath the approval of the Secretary 
of State for the Colomes, while legi^tion was entrusted to 
a legislature of six nominees of the Company, and thirteen 
elective members, the mterests of the Company being secured 
by provisions which prevented their rights being afiected by 
le^slation wnthout their approval The admimstration was 
supervised for the Impenal Government by a Resident 
Commissioner, under the direction of the High Comrmssioner 
for South Afnca, more especially m regard to native pohey, 
and the control of pohee and armed forces was placed m 
the hands of an Impenal Commandant-General 

In 1914 the powers of the Company, granted in the first 
instance for twenty-five years by the Crown, were continued 
m accordance with the wish of the people, but only on con- 
dition that the Crowm might, if it desired, estabhsh responsible 
government before the end of the ten years, for which the 
extension of Company government would normally run 
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In 1920, however, the legislature show’ed a clear demand 
for the change of go-iemment and ultimately tiie Secretary 
of State pledged lumself to concede it, if the demand were 
persisted in in face of the difficulties whicn had arisen re- 
garding the local finances In 1914 the long discussed ques- 
tions what rights the Company had m unahenated lands 
and minerals were referred to the Judicial Committee, which 
in 191S ^ reported that the lands were the property of the 
Crown, but that, if the Company ceased to be entrusted wnth 
the admimstration, it was entitled to ask the Crown to re- 
imburse it either from land sales, or, if the lands were given 
away, from pubhc funds for the balance of its advances 
for the necessary and proper admimstration of the coimtry, 
a surprising judgment, which proved, after in\ estigation by 
a Comnussion, to involve a habihty for ^4,400,000, less certain 
unascertained amounts, but plus the value of such pubhc 
works as the new admimstration might take over In view 
of the desire of the legislature to pioceed wath responsible 
government a draft constitution was prepared and subnutted 
to the electorate, while overtures were made by the Umon 
Government for the entry of Rhodesia into the Umon 
The issue was decided by a referendum on October 27, 1922, 
by 8744 to 5989 votes in favour of the alternative of respon- 
sible government, which became operative on October i, 
1923 

Ihere remamed the serious difficulty of providing for the 
repayment to the Company of the sums held due under the 
Pnvy Council judgment, in respect of past administrative 
deficits In July, 1923, however, the matter was disposed of 
by the decision of the Imperial Government to compromise 
the Company's claims for a payment of £3,750,000 and 
recognition of its mineral rights throughout the territory, 
while the Company in return transferred aU buildings used 
for admimstrative puiposes and admmistrative funds, and 
received a waiver of the Imperial Government’s claim for 
the refund of advances made m respect of war expenditure 
by the Company At the same time it was agreed that the 
Company should transfer to the Crown its claim to lands in 
Northern Rhodesia, retammg the rameral rights and bemg 
assured against unfair competition in respect of the lailway 
system, the Imperial Government undertaking that no new 

* [19x9] A.C an 
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railway would be constructed which would unduly affect 
the railways in Southern and Northern Rhodesia ^ 

As in the case of Southern Rhodesia the creation of respon- 
sible government would normally have left to the legislature 
unfettered discretion as to the mode in which mineral rights 
and railway construction should be controlled, even to the 
extent of expropiiation at an arbitrarily fixed rate, express 
provision is made in the Southern Rhodesian constitution, 
requiring the reservation by the Governor of any bill altering 
or amending the law as to the collection or allocation of mining 
revenues in force in the Colony on the coming into operation 
of responsible government, or imposing any special tax on 
minerals In the case of railways any bill must similarly be 
reserved, until there has been enacted by the legislature a 
measure adopting the provisions of the law m force in the 
United Kingdom relating to the Railway and Canal Com- 
missioners, and to the Rates Tribunal, provided by the 
Railways Act, 1921 * The Imperial Government is under 
agreement to provide similar restrictions in any constitution 
of Northern Rhodesia 

The constitution necessarily differs from that usual under 
responsible government by important one reservation The 
enormous native population reqmres special protection , 
such as was given under the Company’s regime, and, accord- 
ingly, this arrangement is continued The approval of the 
High Commissioner for South Africa is reqtnred for all 
appointments m the Native Department, and the salaries, 
functions, and removal of such ofi&cers are subject to his 
concurrraice The native reserves set out in the Imperial 
Order in Council of 1920 shall remain inahenable save for 
the purposes laid down m that Order, and only then in 
exchange for other lands * A native may acquire, encumber, 
and dispose of land hke a non-native with safeguards that 
he receives due consideration for sale or encumbrance 
Fines on chiefs or tribes reqmre the assent of the High 
Commissioner No conditions, restrictions, or disabihties 
may be imposed on natives to which Europeans are not also 
subjected without the previous assent of the High Com- 
missioner, by any proclamation or other instrument under 

* Parhamentarv Paper Cmd 1914 

■ 11 & 12 Geo V , c 55 

• Compare Parliamentary Paper Cmd 547 
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a law, unless the law expressly provides for such regulations, 
and any such law must be reseix'ed by the Governor, but 
these rules do not apply to restrictions as regards arms, 
ammumtion, and liquor The summoning of native councils 
and the giving to them of powers of passing regulations is 
also contemplated 

The constitution is otherwise of the normal ty^e, with a 
Legislative Council and Assembly, the former having no 
financial imtiative, and merely the right to suggest amend- 
ments m appropriation and taxation bills, which it must 
either accept or reject after the suggested amendments have 
been considered The legislature has large constitu«at 
powers, but alterations in the constitution must be passed 
by two-thirds majorities in both Houses, and the legislature 
may not repeal the provisions legarding natives, lands, the 
reservation of bills, or the salaiy of the Governor, and the 
Crown reserves to itself the power of revoking these sections 
or altonng them Mimsters may not hold office for more 
than four months if they have not seats in the legislature , 
they may speak in either house, and do not vacate office 
on selection Judges are appointed by the Governor in 
Coimcil, and may be removed only on addresses from both 
Houses on the ground of proved misbehaviour or incapacity 
Defence is provided for by a Volunteer foicc, supplemented 
by the British South African Police 

The position in Northern Rhodesia difieis vitally from 
that of Southern Rhodesia, for in the 300,000 square miles 
of territory there are only 3000 Europeans settled along the 
railway line connecting Bulawayo and Cape Town with the 
Belgian Congo, while the natives number about a imlhon 
The territory was formerly controlled, subject to the legis- 
lative authority of the High Commissioner for South Afnca, 
by an administrator of the Biitish South Afnca Company, 
with the aid of an advisory council of five Europeans elected 
by the white commumty, winch, however, has no legal con- 
trol of legislation or adimmstration A decision as to its 
future was long delayed by the dubiety of the rights of the 
Company as regards minerals and land in the absence of 
any conquest, and the validity of their claim to be reimbursed 
the amount of administrative deficiencies In July, 1923, it 
was arranged by the Crown to take over the administration 
from the Company with effect from April i, 1924, equitable 



246 The Constitution^ Administration and haws 

conditions having been arranged regarding the Company’s 
property nghts The territory has no real unity , the west, 
Barotseland, must, it is clear, in effect remain a native reserve, 
somewhat on the hnes of Basutoland , the east might be 
umted with Nyasaland, and the railway stnp with Southern 
Rhodesia 

Roman Dutch law is in force m Southern Rhodesia, the 
laws of the Cape having been introduced by Pioclamation of 
June 10, 1891 




CHAPTER V 


BRITISH INDIA AND THE NATIVE STATES 

I The Origin of the Constitution of 1919 

The acquisition of dominion over vast areas of India by the 
East India Company was effected under the authonty of, 
and on behalf of, the Bntish Crown, and Parhament, by a 
long senes of acts, from 1773 onwards, regulated the acWims- 
tration of the government, and eventually reduced the 
company to a meie governmental agency, defended by 
Macaulay in 1833, when the renewal of the charter was under 
discussion, on the score that it was moie convement and 
effective than direct rule with the embarrassing patronage, 
which it would throw into the hands of the government 
The Sepoy rebelhon in 1857-8 depnved the maintenance of 
the form of company adimnistration of all validity, and the 
Crown assumed full control under the Act of 1858, adoptmg 
the style of Empress of India under an Act of 1876 The 
control which the Company acquired over India was based 
m part on mere conquest, but m large measure under treaty 
and grants from the nominal Emperor at Delhi, and naturally 
enough the power which it acquired it exercised with Parha- 
mentary sanction in the despotic fashion of the sovereigns 
whom it succeeded or represented Centralisation of authonty 
was also aimed at , m 1833 the sole legislative power in 
India was vested m the Governor-General's Council to the 
supersession of the power formerly exerased in Bombay 
and Madras In 1853 the Counal was extended for legislative 
purposes to the number of twelve, but it made the fatal 
error, m governmental eyes, of treating itself hke a Parha- 
ment, and cntiasing the sacred mystenes of executive power, 
and m 1861 it was severely reduced to purely legislative 
functions, while similar restricted authonty was restored to 
Madras and Bombay, but mder stnct control by the central 
government Bengal was also given a Legislative Council 
distinct from that of the Governor-General m 1862, the 

347 
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North-Western Provinces and Oudh (now United Provinces 
of Agra and Oudh) in 1886, and m 1892 a real step in advance 
was taken by increasing the size of the legislatures and 
introducing indirectly the principle of election for some 
members of these bodies The Pimjab obtained a Council 
in 1S97, and in 1905 Bengal was partitioned into the Lieu- 
tenant-Governorships of Bengal, and Eastern Bengal and 
Assam In 1909 Lord Morley’s reform schemes largely 
increased the size of the legislatures, introduced openly 
election by selected bodies such as Chambers of Commerce, 
gave non-official majorities on the provincial councils, and 
even an elective majority in Bengal, and extended very 
considerably the dehberative and financial authority of the 
Councils The reforms of 1911 made Delhi again the capital 
of India, reconstituted Bengal as a single area of Bengali 
speech, created the new province of Bihar, Chota Nagpur, 
and Onssa, and made Assam a Chief Commissionship Bengal 
was further given the status of a Piesidency under a Governor 
like Bombay and Madras, and in 1912 Assam, and in 1913 
the Central Provinces rec^ved Councils Burma, pohtically 
isolated, had already received a Council m 1897 

The apparatus of Councils, however, was not intended 
to do more than aid the executive in smtable legislation , 
the power of the executive, even m the provinces where the 
legislatures had non-offioal majorities, could always in the 
long run be made effective by the paramount authority of 
the central government, the legislature of which contained 
an official majority even under Lord Morley’s reforms, and 
Lord Morley deprecated any interpretation of his reforms 
as introducing Parliamentary institutions into India The 
events of the war served to make pubhc opimon in Britain 
realise how narrow was a conception that India could develop 
on any hnes, save those of responsible government The 
Home Rule League was formally estabhshed in Madras m 
September, 1916 , a month later runeteen members of the 
Indian Legislative Council adumbrated reforms, while in 
December the Indian National Congress, and the Muslim 
League, in meetings at Lucknow, came to a momentous de- 
cision to Ignore the bitterness of centuries of stnfe, and to 
co-operate for self-government On August 20, 1917, recog- 
mtion of India’s services, which had already been signalised 
by her representation at the Impenal War Conference and 
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Cabinet, was formally accorded by Mi Montagu’s statement 
that the pohcy of His Majesty’s Government was that of 
“ the mci easing association of Indians in every branch of 
the adimnistration and the gradual development of self- 
governing institutions, with a view to the progiessive reahsa- 
tion of responsible government in India as an integral part 
of the British Empire ” Mr Montagu visited India in the 
autumn, and reported with Lord Chelmsford, the Viceroy, 
on April 22, 1918, and at the close of 1919, after most 
elaborate examination by Committees and Parliament, the 
act reforming the constitution of India became law It is 
essentially a transition measure, and is meant to pave the 
way to the full responsible government which alone Indian 
opinion can be expected to accept Its numerous defects 
from any logical point of view are explained by' this fact, 
and need not be emphasised It is in large measure a rigid 
constitution, because, as asserted m the preamble, and 
repeated by Lord Peel m 1922, in his despatch of November 
2, it IS the will of Parhament to keep the question of the rate 
of constitutional advance in its own hands, but Parhament 
has shown itself open to Indian representations, and the 
Act can, of course, easily be altered if tlus becomes necessary 
at an earlier date than the ten years of experiment originally 
contemplated 


2 The Relations of the Central and Provincial Governments 

The essential feature of Indian Government prior to the 
reforms of 1919 was the omnipotence of the government of 
India both in legislation and executive action , m the long 
run the provincial executives and legislattures were no more 
than machmery for carrying out the decisions of the govern- 
ment of India and aiding it in its work, and it in its return 
was subject to the control of Parhament exercised through 
the Secretary of State in Counal The reform scheme adopted 
the natural solution of introducing a measure of responsibihty 
of the executive to the people through elected representatives 
m the provinces, and it at once became necessary to assign 
to the provinces defimte spheres of normal activity, in which 
the central power should not intervene. An ideal scheme 
would have given to the provinces all such topics as might 
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best be entrusted to the representatives of the people, but 
have reserved to the central government whatever powers 
could not wisely thus be conceded, but this was considered 
impracticable as overburdening the central government, 
and plaang too great a burden on the new administiations 
in the provinces Thus it results that the division of topics 
for l^slative and executive control between the central 
government and the provinces is complicated by the 
sub-division of provincial powers into transferred subjects, 
which are to be dealt with by ministers, and reserved sub- 
jects which are to remain m of&caal hands There is thus 
necessarily a complete distinction of the responsibihty of the 
central government m regard to the two sets of subjects 
As regards transferred subjects it is required to exercise its 
powers of superintendence, direction, and control only to 
safeguard the admimstration of central subjects, and to 
settle disputes between provinces which cannot be disposed 
of by agreement The Secretary of State in Counml’s inter- 
vention is similarly himted, with the addition of his right to 
safeguard Impend mterests, and to determine the position 
of the Government of India in respect of questions ansmg 
between India and other parts of the Empire Both authori- 
ties have also authority to secure fulfilment of contracts 
such as loans or appointments to which they have been 
parties 

Central subjects include defence , foreign affairs and 
relations with native states , commumcations, posts and 
tel^raphs , major ports, navigation and shipping , currency 
and coinage , pubhc debt , savings banks , census and 
statistics , commerce and compames , regulation of mmes , 
patents and copynghts , customs, cotton excise , income 
tax , salt tax , control of opium , cavil and cnrmnal law 
and procedure , central agenaes and research mstitutions 
and specilied umversities , all — India Civil Services and the 
Public Services Commission , legislation as to temtonal 
changes, and on all matters not expressly given to the 
provinces , and matters excluded from general provincial 
powers As transferred provinaal subjects rank excise duties 
on hquor and drugs , local government , education other 
than European and Anglo-Indian , sanitation, pubhc health, 
vital statistics, hospitals, asylums, and provision for medical 
education , pubhc works, including hght railways , 
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development of industries, including research and technical 
education , agriculture, including research , civil vetennary 
questions , and co-operative societies As reserved provincial 
subjects are ranked landlaws in all their extent , famine 
rehef , irrigation, water supply, water power , forests 
(transferred in Bombay and Burma) , athmmstration of 
justice, including civil and criminal courts , pohce and 
prisons , factory inspection and labour matters m general , 
and agency fimctions, in which the local government merely 
acts as an agent for the central government as in regard to 
income tax, or statistics, or relations with the native states 
In certain cases, however, the transferred powers are re- 
stricted to admimstration, the right of legislation being 
reserved to the central legislature , these include irrigation 
and water power as affecting extra-provincial interests , 
high courts and courts of criminal jurisdiction , prisons , 
factory and labour legislation , and the constitution of new 
imiversities The central legislature also may be given powers 
to legislate to secure umfoimity of action in regard to infec- 
tious diseases, and ammal and plant diseases 

This distmction of subjects, though it is vital and im- 
portant, IS not to be understood in the sense that the central 
or provmcial legidatures are legally mcompetent, as m 
Canada, to mvade one another’s spheres , -with the sanction 
of the Governor-General, the Indian legislature may invade 
the provincial, the provinces the Indian, sphere of action, 
and, though passing acts, without this sanction, is un- 
constitutional, it does not invahdate a provmcial act, 
because it should have been given prior sanction and did not 
receive it 

Finanmal resources are also divided rmder the new 
system between the central and provincial governments , 
to the central government fall income tax , railways , posts 
and telegraphs , customs , salt tax , and the tax on export 
of opium, while the provinces have excise , land revenue, 
irrigation and forests , stamps and registration fees The 
provinces are assured of 25% of the increase in income tax 
derived from increases in assessments, but are under obliga- 
tion to pay contributions imtially of ten milhon poimds 
They may now borrow money on the security of provincial 
revenues and levy new taxes, without prior sanction, if the 
objects are chosen from a hst laid dovra for their guidance 
I..E. s 
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3 The Provincial Governments 

Corresponding to the distinction of reserved and trans- 
ferred subject, there is in the provinces ^ a vital distinction 
of administrative control Transferred subjects are to be 
admmistered by mimsters who may not hold office for longer 
than SIX months if they do not become members of the legis- 
lature, and on whose advice the Governor is normally to act, 
unless he sees sufficient cause to dissent from their opinion 
The constitution does not contemplate, however, that the 
Governor shall be helpless, if the circumstances in his opimon 
require independent action , he is bound, before accepting 
mimstenal advice, to consider whether it tmfaiily affects 
the interests of race, rehgion, education, social condition, 
wealth, or other circumstance If he cannot obtain a mimster 
to carry out his pohcy, he can assume admimstration of the 
transferred department himself if essential He cannot, 
however, obtain legislation on any transferred subject without 
the assent of the legislature, though in emergency the central 
legislature or the Governor-General might provide him with 
the necessary legislation In mtention, however, the duty 
of the Governor is dear , in transferred matters he should 
accept the advice of mimsters if he beheves them to repiesent 
the wishes of the legislature Nevertheless he has an 
extraordinary power in emergency to authorise expenditure 
necessary m his opmion for the safety or tranqmlhty of the 
province, or for the carrying on of any department, so that 
he cannot be forced to yield to the legislature by lack of 
funds 

In reserved subjects the Governor acts with the advice 
of his Executive Council, which is an official body, and which 
he can if necessary over-rule Moreover he can legislate 
himself in so far as he can dedare a bill which the legislature 
will not pass as essential to the discharge of his responsibihty, 
in which event the bill is treated as having duly passed , 
smilarly he can obtain any money he needs despite the 
refusal of the legislature by the same process , and he can 

* Madi^. Bombay, Bengal, Umted Provinces, Punjab, Bihar and 
Onssa, Cenl^ Provinces and Berar, Assam, and Burma This 
^ovince excluded from the Act of 1919 was later brought under it 
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prevent discussion of any bill or amendment, -which he 
certifies as affecting the safety or tranquillity of his own 
or another province But it would obviously be unfortunate 
if the government were really worked in two compartments, 
and it would be entiiely opposed to the spirit of the in- 
structions given to the Governor which enjoin the encourage- 
ment of joint deliberation, so that the mimsteis may keep the 
councillors in touch with popular opimon, and the councillors 
give rmnisters the benefit of thoir expenence Co-operation 
IS also aimed at in the rule that the Executive Council con- 
tains either one or two Indians of mark in Indian pubhc 
hfe, and the same number of high Indian officials, so that 
the Governor is associated effectively -with Indian advisers, 
as he has two or three Indian imnisters Moreover, even m 
reserved matteis it is the plan of the system that the Governor 
should aim at giving effect to the wishes of the legislature, 
and so pave the way for complete pro-vmcial lesponsi- 
bihty 

The provincial legislatures are fairly large, 127 members 
in Madras, 139 m Bengal, down to fifty-three in Assam , 
not more than twenty per cent can be nominated, and at 
least seventy per cent must be elected Of the nominees, 
about two- thirds aie government officials, free to speak and 
vote as they think fit , the remainder represent special 
interests, such as depressed classes or Anglo-Indians ^ , of 
mixed race), or native Christians The elected members are 
chosen by electorates, fairly large in view of the lack of 
education and backward conditions of much of India Com- 
munal representation is inevitable , thus in all cases there 
are Mahomedan constituencies, under the pact between 
Hmdus and Mahomedans, which give the latter more seats 
than they could numerically claim , in the Punjab Sikh 
constituencies , m Madras and Bengal Anglo-Indan, and 
in Madras na-tive Christian constituencies, while Europeans 
have everywhere special constituencies save m the Pimjab 
and the Central Provmces In Madras, of sixty-five non- 
Mahomedan seats, twenty-eight are reserved for non-Brahmms, 
a precaution which proved needless, as the non-Brahmms 
were successful in the elections to an unexpected degree 
There are also special constituencies for large landholders, 
universities, and mdustnal mterests. Women have already 
been admitted as electors in Madras, and Bombay Members 
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must be twenty-five years of age, and usually members 
of the commumty they represent 

The maximtun duration of a Council is three years, save 
that the Governor may extend it on emergency by a year, 
and he may dissolve it, subject to summomng a new council 
withm ax or nme months Rules of buaness made under 
the Act of 1919, which the legislature cannot alter, and 
Standing Orders, which it can change, regulate its proceedings 
Touch with numsters and the Executive Coimcal is secured 
by the existence of s tandin g committees or advisory boards 
with functions of discusaon, not control, and in some pro- 
vinces council secretaries aid members of the executive in 
the capaaty of parhamentary imder-secretaiies 

Taxation can only be imposed by act passed by the 
legislature, and the land tax is now to be imposed by legis- 
lation and not by executive action Appropriations are 
presented by the executive as demands for grants, and voted 
by the legislature, but from such appropriation are excluded 
ecclesiastical, pohtical, and defence expenditure, interest on 
loans, salaries of ofl&cials appomted by the Secretary of 
State, and provincizd contributions to the central exchequer 
That the pubhc funds are duly expended is secured by the 
Committee of Pubhc Accounts of twelve members, eght 
elected on the system of proportional representation 

The Governor's assent and that of the Governor-General 
are reqmsite for every act , the Governor must reserve bills 
senoudy modifying tihe land system, affecting rehgion or a 
university, or hght railways , he may reserve bills affecting 
other provmces, central subjects, or matters especially 
entrusted to him by his Instrument of Instructions The 
Governor-General may assent to such a reserved bill, or he 
may refrain from action, m which case the biU drops after 
SIX months, or the Governor may return it for the consideration 
of the legislature Further, the Gk>vemor-General may 
reserve a bill which has not already been reserved by the 
Governor 

The apportionment of funds between the two sides of the 
government may be made by agreement between the two as 
re^onsible for transferred and reserved subjects respectively, 
but in default of agreement the decision may be taken by 
the Governor on his own judgment, or on the advice of an 
arbitrator appomted by the Governor-General, for the period 
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of the existence of the legislative council In each province 
a Finance Department has been created under a member of 
the Executive Council with a financial secretary, and, if 
desired by ministers, a joint secretary, who is specially 
charged with dealing with financial questions m relation to 
transfer! ed subjects and pioposals for taxation, or borrowing 
made by mimsters The expenditure on transferred subjects 
from the funds allocated is a matter for mimsters, subject 
to the previous sanction of the Secretary of State m Council 
for the creation, abohtion, or revision of pay of a post to 
which appointments are made by that authority The 
Governor is specially charged wnth duties in regard to those 
ofiftcers who, because they deal with transferred subjects, 
wholly or mainly, are placed under the control of mimsters, 
and no ordei affecting them adversely can be passed without 
his personal concunence The position in this regard is 
clearly incompatible with mimstenal responsibihty, and 
the proposals of the Government of India for further Indian- 
isation of the services so far as they are provincial were 
inevitable, not only on financial grounds, but as preliminary 
to full responsibihty 


4 The Central Government 

In the Government of India the pnnaple of partial 
responsibihty has not been accorded any place , the l^s- 
lature is given power and impoitance, but m subordination 
to the executive in that it has no means of controlhng that 
body save by moial authority Its assent is normally neces- 
sary for legislation, but the Governor-General has power, 
hke the Governor of a province, to pass legislation by the 
process of certification, even though neither house of the 
legislature approves it, and he can secure by his own authonty 
any necessary funds, despite the refusal of the legislature 
to vote them ^ Moreover, the exclusion of matters £rom 
the necessity of votes as in the provinces is of great importance 
in the central government, smce it prevents the assent of 

^ This IS, of course, an emergency power only, and was not exercised 
in 192a when the Assembly refused funds for a proposed visit to 
India of Lord Lytton's Committee on the education of Indians in 
the Umted Kmgdom But Lord Reading used it in 1923 to increase 
the salt tax m order to effect financial equilibrium 
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the legislatture being necessary foi army expenditme, which 
IS the dominant feature of Indian economy Moieover, the 
Governor-General still possesses the exceptional power of 
making ordinances for cases of emergency which last for six 
months, but can be reissued On the other hand, the legis- 
lature IS normally to have the final voice in matters of tariff 
policy, and the Impenal Parliament is expected to acquiesce 
m any decisions come to by the government and legislature, 
except when any international obhgation conflicts with such 
acceptance, or theie is some arrangement within the Empire 
to which His Majesty's Government is a party This power 
has, naturally, been used to protect Indian industries, and 
further extensions of the principle are certain, while the 
conception of an Impenal preference has been extremely 
cbldly recei\ed ‘ The pohcy of differential duties as regards 
parts of the Empire excluding Indians has also been mooted 
Generally, moreover, it is the basis of the constitution that 
the Government of India should aim at being m harmony 
with the legislature, and the principle of extending the 
employment of Indians in high office has been earned out 
by making three of the six members of the Executive Council 
of the Governor-General natives of India The wiUingness 
of that government to carry out the system of dimimsbiTig 
European reermtment in the services is another evidence 
of its desire to co-operate with the legislature, and the 
deasion to set up an independent committee on letrenchment, 
both imhtary and civil, in 1922, was the outcome of effective 
objections m the l^slature to excessive expenditure The 
executive also homologated the protests of the legislature 
against differentiation in Kenya against British Indians, 
and the claim of the Mahomedans to have attention paid to 
their wishes in the peace settlement with Turkey Of special 
importance is the creation in 1921 of a standing Finance 
Committee under the Finance Member of Counal, which 
keeps the elected members m touch with governmental 
proposals as to expenditure and revenue before the matters 
are formally provided for m the budget The same principle 
of control is still more effectively provided for by the practice 
of askmg for fresh taxation to be voted annually, and not 
made permanent 

Counmssion Report, xpai-za (Paxliamentaiy 
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The two Houses consist of official and othei nominated 
and elected members, theie being thirty-four out of sixty 
elected in the Council of State, and 102 out of 144 in the 
Assembly The former body has no financial initiative, but 
it has claimed the power of discussing the budget and of 
amending the finance bill, a result of which might be a dead- 
lock, causing grave inconvenience, since the constitutional 
method of meeting such cases, a joint session, cannot be 
apphed for six months In 1922 the Government, by dechmng 
to accept an amendment as to the salt tax made by the 
Upper House, in effect negatived its right to amend, which 
accords with its less representative character, but in 1923 
stress was laid on the acceptance by the Council of the 
increased salt tax as helping to justify cei tification 

The Council of State has a duration of five, the Assembly 
of three years, unless dissolved jointly or severally earher, 
or prolonged in being by the Governor-General, and the 
members of the executive council are necessarily nominated 
to one or the other House, but have audience in either 
Previous sanction from the Governor-General is required 
for any measure affecting revenue or expenditui e , rehgion , 
the mihtary, naval, or air forces , or external relations , 
and also provincial subjects, and the amendment or repeal 
of any provincial act, 01 act or ordinance of the Govemor- 
Geneial Moreover, he can foibid any further proceeding 
with a bill or amendment which he deems adverse to the 
safety 01 tranquilhty of British India or any part of it, a 
hmitation rather needlessly excluding the nght to stop legis- 
lation hostile to the Native States 

The legislative authority of the legislature extends not 
merely to British India, but to British subjects and servants 
of the Crown everywhere m India, to all native British 
Indians everywhere, to the Indian forces when the Army 
Act IS not apphcable, and the Indian Marine Service But 
it may not repeal any act of Parhament passed after i860, 
or any act enabhng the Secretary of State to borrow money for 
India, nor may it make any law affecting the authority of 
Parhament or any part of the constitution of the Uiuted 
Kmgdom affecting allegiance or British sovereignty over 
British India Nor without Imperial sanction first obtained 
may it authorise any save a high court to inflict the death 
penalty on European British subjects and their children. 
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The legislative machinery is, however, too cumbrous for 
use in lespect to certain territories of backward development, 
and for these provision is made by allowing the Secretary of 
State in Council to mark out areas to which the Governor- 
General in Counal may apply regulations framed by the 
local govemmMit These areas may either be within one or 
other of the provinces or the areas beyond their limits which 
are administered for the Government of India by Chief 
Commissioners These include the North-West Fiontier 
Provmce, severed in 1901 from the Punjab, whose future 
form of government has been the subject of investigation for 
a considerable period, British Baluchistan, Ajmere-Merwara, 
Coorg, the Nicobar and Andaman Islands, and Delhi, made 
an administrative enclave in 1912, when the capital was 
moved there from Calcutta It is clear, however, that, as 
regards the provinces, the power can hardly well be exercised 
to any extent with the advent of a measure of responsible 
government, and the existence of popular legislatures, which 
will be un\^lmg to see any of their sphere of authority 
subtracted from them 


5 Defence 

The hrmted authority of the legislature is essentially 
connected with the vital question of Indian defence The 
internal and external safety of India is at present secured 
by the existence of an army composed of British and Indian 
umts, the former being drafts from the British regular forces, 
which are placed under the control of the Commander-in- 
Chief m India and paid for by Indian funds The Indian 
troops are recruited from such races as the Sikhs and other 
Punjabis, Rajput and Marathas, as well as from the Gurkhas 
of Nepal, but are officered, wholly before the war, by British 
comimssioned officers, no Indian being ehgible for more than 
a commission from the Viceroy, conferrmg a position inter- 
mediate between the British commissioned officer and the 
Indian non-comimssioned officer The war saw the intro- 
duction of the system of the grant of comimssions to selected 
Indian candidates m respect of war service, and the mitiation 
of reservmg vacancies at Sandhurst for Indian cadets, an 
extension of which was demanded by the legislature m 1921 
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The pnnciple on which Indian defence should be oigamsed 
was examined in 1920 by Lord Esher’s Committee on the 
army in India, but its conclusions were vitiated by the 
conception that the army in India should be made an 
integral part of a scheme of Imperial defence The correct 
constitutional view was very pioperly asserted by the 
Assembly in 1921, when it resolved that the obhgations 
resting on India should be no more onerous than those 
resting on the self-governing Domimons, and should be under- 
taken subject to the same conditions Indian needs, it is 
plain, should alone be considered, and the end to be 
attained is clearly the creation of an Indian army manned 
and officered predominantly by Indians with, as in the 
Dominions, the privilege of borrowing officers from the 
British forces, and with as much assimilation m equipment 
and traamng as is reasonably practicable, having regard to 
all the conditions A policy of the Indianization of selected 
units has been adopted by the advice of Lord Rawlinson as 
a preliminary step This is a very complex and serious task 
and the most formidable obstacle to the complete attainment 
of responsible government British troops could not, it is 
certain, be allowed to serve in any numbers under a responsible 
government 

The issue of naval defence is much less acute, for the 
Domimons have, save Austraha, no substantial defences other 
than the Imperial navy, to which India pays the small 
subsidy of £100,000 in respect of the emplosment of certain 
ships on the East Indies station 


6 The Native States 

The complexity of Indian government is greatly in- 
creased by the existence of some 700 Native States, of which 
sixty or seventy are of consequence, containmg among them 
72,000,000 inhabitants, as against the 247,000,000 of Bnti^ 
India proper The techmcal position of the States is that of 
temtones under the suzerainty of the Crown, exercised 
through the Governor-General or some subordinate officer, 
for the provincial governments in many cases act as mter- 
medianes For all purposes of mtemational law the Native 
States have no independent mdividuahty , their own 
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relations %nter se are also regulated by the central government 
In internal matters the degree of autonomy possessed differs 
enormously, states, hke Hyderabad, with over twelve 
milhon people, possess a very full measure of independence, 
including the attributes of full civil and criminal jurisdiction, 
taxation, and coinage, while the tiny chieftainships in 
Kathiawar possess no more than exemption from Indian 
taxation and some shght measure of jurisdiction In every 
case, however, there is reserved jurisdiction over British 
subjects and ovei cantonment towns in the occupation of 
Bntish troops, and the number of troops to be maintained 
by the States is himted by agreement The exact nature of 
the control depends largely on usage as well as on formal 
treaties or agreements or grants, and the actual extent to 
which it IS exercised has varied with the pohcy of the Indian 
Government, according as it has thought fit to instruct its 
residents in the States to confine themselves to the mere 
supervision of essential interests of India, or to seek by 
moral suasion to induce the adoption of a particular hne of 
pohcy The former is now the prevaihng attitude of the 
Indian Government m regard to the larger States 

It IS important to note that the relations of the Native 
States, however conducted, are essentially relations with 
the Bntish Crown, and not with the Indian Government, 
and that this fact presents an essential comphcation as 
regairds the estabhshment of responsible government in India ^ 
It IS dear that it is not possible for the Crown to transfer 
its nghts under treaty without the assent of the Native 
States to the Government of India under responsible govern- 
ment, and that the only relationship between the great States 
and Bntish India must be federal, so as to secure just regard 
for their interests and individuality, without creating any 
breach in the unity of India It is impossible for the Bntish 
Government to compel any change in the foim of admims- 
tration of the States, which must come from within As 
matters stand, there is the anomaly that Bntish Indian 
legislation, which is in the hands of the legislature on tanff 
matters, vitally affects the Native States, which are in close 

‘ It was necessary m 1922 for the Governor-General to use hxs 
extraordinary power of legislation to pass the Indian States (Pro- 
tection Against Disaffection) Act, in order to secure rulers from 
hostile pxx^aganda m British India, the Degislatore refusing to act 
See House of Commons Paper, 1922, Sess 2, Ho x 
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economic union with the rest of India, and 5^et these States 
have no constitutional voice in the matter Similarly the 
defence pioblem cannot be solved save by co-operation on a 
federal basis, and this must involve the association of the 
States with British India in determining in due course Indian 
views on foreign pohcy 

A very shght beginmng of a more effective connection 
between the States and the Government of India is afforded 
by the creation in 1931 of a Chamber of Pnnces, in which 
all the greater States are entitled to representation, while 
the lessei are represented by groups, and which has a small 
executive committee This body affords also the opportimity 
for joint dehberation among the members on matters of 
common interest, but is hampeied by the fact that some of 
the most important States consider it deiogatory to their 
dignity and status to be represented in it There has also 
been brought into existence machinery providing for the 
constitution of commissions of inqmry, on which the Chamber 
of Pnnces will be repxesented, into cases of misgovemment 
or misconduct on the part of ruleis of Native States, and for 
courts of arbitration to deal with disputes between two 
Native States or between such a State and the central or 
local governments 

Besides the Native States, such as Hyderabad. Mysore, 
Travancore, Baroda, Gwalior, Indore, Jaipur, and Ka^mir, 
the Indian Government has relations ^vlth Bhutan and 
Nepal, which are, however, independent States in all mtemal 
matters, and are also internationally sovereign, though 
practically with no important foieign relations save those 
with India Afghamstan, in whose pohtical independence 
India once claimed a special mterest, has been perfectly 
independent mtemation^y since the war and Treaty of 
1919,1 while Tibet maintams an imeasy mdependence under 
Chmese and Indian pressure The dehcacy of relations with 
these States, especially Afghamstan, from which so many 
mvaders of India have issued, imposes a special burden on 
the Government of India, and necessitates that it shall co- 
operate heartily with the Imperial Government, so that the 
defences of India may be rendered effective against invasion 
with its resultant destruction and economic loss 

» See also the Treaty of November as, 1921 (Paxliamentary Paper 
Cmd 17S6) 
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7 Imperial Control of Indian Government 

As a rehc of the penod of detailed government from 
Whitehall, the Secretary of State still retains as his advisers 
a Council, whidi he can normally over-nde, but whose 
consent is necessary for expenditure from Indian funds, and 
m matters affecting the civil services, including the making 
of rules regarding the functions of the Pubhc Service Com- 
mission m India, a new body provided by the Act of 1919, 
to deal with the recrmtment and control of the civil services 
in India He also acts with their advice in making rules for 
the relaxation of the powers of superintendence of the central 
over the local governments, and of the Imperial Government 
over both, and in making rules for the appointment to the 
Indian Civil Service of persons domicied in India, in 
accordance with the fundameatal principle that the Indian 
services are to be progressively Indiamsed The same 
authority deals with the conditions of service in eveiy sense 
of the Afferent Indian services, but rules may delegate 
duties to the Governor-General, or local governments, and 
may authorise legislation by the central or local legislatures, 
which otherwise are shut out from dealing with officials 
In general, the Council is concerned with the superintendence 
of Indian admimstration, but subject to the fundamental 
rule that, wherever possible. Imperial intervention is to be 
avoided m cases where the legislature and executive govern- 
ment are in agreement *■ This is a matter of special importance 
in regard to bills reserved by the Governor-General, whether 
central or local, and to the power of disallowance of legis- 
lation, which, if exercised, is to be expressed by Order of the 
King in Council 

Parhament is also brought into close touch with the 
control of Indian reform by the creation of a Joint Standing 
Committee to deal with a variety of matters of importance, 
including rules made under the Act of 1919, which, if relaxing 
control on matters other than transferred subjects, must be 
approved by both Houses before they come mto effect, while 
other rules must normally be laid before both houses, either 
of which may disapprove them. Moreover, all acts passed 
by the Governors of the provinces over thft heads of the 
* Compare Keith, Parliamentary Paper Cmd *07, pp 36-60 
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legislatures must, unless in grave cases of urgency, be re- 
served by the Governor-General and laid before Parhament 
before assent is given, and a similar proceduie applies to 
acts made by the Governor-General alone 

Finally the Parhament has reserved to itself the deter- 
mination of the time and manner of each advance of India 
to self-government, and has declared that its action in such 
matters must be gmded by the co-operation received from, 
and the measure of confidence to be placed in, those entrusted 
with fresh opportunities of service by the Act of 1919 


8 The Judtcatttre and the Laws 

India enjoys an elaborate system of criminal and civil 
courts, undei the supreme control in the greater provinces 
of High Courts, estabhshed under acts of the Imperial 
Parhament of 1861 and 1911, or of Judicial Commissioners 
Under them the more important criminal and civil cases are 
dealt with by Sessions Courts and by magistrates, and by 
district judges respectively, while minor cases may be dis- 
posed of by justices of the peace or village headmen, and in 
a.vil matters by small debts courts In such areas as British 
Baluchistan local institutions, such as the Council of Elders, 
are resorted to 

Judges of the High Court are appointed by the Crown, and 
hold office during pleasure, though really with security of 
tenure , one-third of the judges of each High Court must be 
hamsters or advocates, and one-third members of the 
Indian Civil Service The courts are demed original jurisdic- 
tion in any revenue matters, and the chief executive heads of 
the admimstration, executive councillors, and ministers are 
exempted in respect of their official actions from their con- 
trol, thus denying the courts the right, properly belonging 
to them, to issue to them writs of mandamus or injunction 
to secure due observance of law , nor, save in respect of 
treason or felony, are they subject to then original juris- 
diction Moreover, where in any proceeding, cnmmal or 
civil, in a High Court an order in writing of the Governor- 
General m Council is adduced as authority for any act, that 
act shall be held to be justified save as it affects a European 
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Bntish subject By legislation of 1923, racial discrimination 
m criminal trials has been so far as possible removed 
The diief theoretic defects of the Indian judicial system 
are the imperfect severance of judicial and executive func- 
tions, and the association of the magistrate with the pohce, 
both matteis in which the evolution of a more perfect 
system is under consideration, but is by no means easy, 
though in part of the country there is effective separation of 
functions In other cases both ef&aency and economy 
mihtate against theoretic perfection 

From the first effective recogmtion has been accorded 
to Hindu and Mahomedan law in civil matters , the rule is 
laid down for the guidance of the High Courts that in all 
matters of inheritance and succession to lands and goods, 
and in matters of contract and dealing between party and 
party, they must deade according to the personal law of 
both parties if that is the same for both, or, if not, according 
to the personal law of the defendant Effect is given to the 
various forms of Hindu law, and also to the many local 
customs ^ which deviate from any recogmsed law system, 
and to the Mahomedan law as practised in India m accoi dance 
with this pnnciple Cnmmal law and procedure have been 
enacted in codes, while the same process has been apphed 
to civil procedure and to the law of contract The avil and 
criminal codes have had the honour of adoption widely m 
the East Afncan temtones and in the eastern dependencies 
and protectorates, they are based on the fundamental 
pnnaples of Enghsh law, but that law has never been 
introduced as a general common law into India 

In the Native States Hindu and Mahomedan law are, 
of course, m vogue, but jurisdiction over British subjects 
is reserved to Bnti^ Courts 

^ See L J Robertson, Journ Comp Leg , iv 2x8 ff 
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THE CROWN COLONIES AND PROTECTORATES 
I Colony and Protectorate 

It is impossible to draw any clear logical distinction between 
a colony^ and a protectorate in the Biitish Empire sj stem, 
for the status of the different parts of the Empire has been 
largely determined by histoncal accident, and not regulated 
by any defimte legal theory A colony doubtless suggests 
British settlement overseas , but Gibraltar, whose impoi tance 
IS military, and which is entnely removed from Biitish settle- 
ment, is a colony, as are Basutoland, which is almost closed 
to Europeans, and the Gilbert and Elhce Islands, w^heie 
British settlers are few and fai between On the other hand 
Southern Rhodesia, with its active and loyal British people, 
was left a protectorate so long as it was under the control of 
the British South African Company Or again, the terra 
colony suggests orgamsed admimstration, and protectorate 
a mere control of^a native admimstration, but even this 
distinction is inadequate Southern Rhodesia was excellently 
admimstered by European offiaals, while the Colony of 
Papua remained largely unexplored and inhabited by tribes, 
which had only the faintest idea that they weie natural 
bom subjects of the Crown In Gambia, by an Ordinance of 
1902, much of the colomal area was appointed to be admims- 
tered as protectorate 

There is, however, one dear distinction in law between 
a colony and a protectorate The former is part of the 
possessions of the Crown, and all Bntish legislation for 
British possessions extends to it, while in the case of pro- 
tectorates legislation by the Impenal Parhament is only 
apphcable when it is clearly apparent fiom the act in question 
that it was intended to apply to protectorates The Slavery 
Abohtion Act, 1833, and the Slave Trade Acts, 1824 and 

1 Crown Colomes is used in the convenient sense covering all colonies 
whose administration is subject to the control of the Crown as repre- 
sented by the Secretary of State for the Colonies 

ad5 
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1843, for instance, apply to any Biitish Colony, and one 
motive for dela37ing the transition from colony to protectorate 
has doubtless been the doubt whether domestic slavery, 
which has on occasion hngered on in protectorates, would not 
become a grave crime by the estabhshment of a colony 
Historically the creation of protectorates is best exemphfied 
by the case of Africa When after 1880 the competition of 
European powers for territory there became acute, there 
was every temptation to adopt the loose form of connection 
with the Crown, suggested by the term protectorate The 
native duef, ignorant as he was, was much more hkely to 
sign an agreement promising him protection than to agree 
to an annexation out and out, and, when foreign claims came 
mto competition, it was infinitely easier to abandon a mere 
obhgation or right of protection of a chief than to abandon 
territory which had been made part of the Empire, and 
which perhaps should not be surrendered without the assent 
of Parhament Historically these considerations explam the 
existence of the protectorates of the Gambia, the Gold Coast, 
Sierra Leone and Nigeria, of Uganda, Nyasaland, and Somali- 
land, and of the Bechuanaland Protectorate, while Swaziland, 
whidh was a protectorate of the Transvaal, fell to the British 
Crown with the conquest of that territory ^ In the Western 
Pacific the Solomon Islands owe their position as a protec- 
torate mainly to the imperfect efforts yet made to reduce 
the people to avihsation , the Gilbert and Elhce Islands 
have already emerged into the distinction of a colony On 
the other li^d, there were excellent reasons of an mter- 
national character for makmg Papua, on its annexation in 
1887, a Bntish Colony, and not relymg on the form of a 
protectorate, which would else have better accorded with 
the barbarism of the people 

In accordance with its historical ongin a protectorate is 
normally adnumstered on different hues from a colony , the 
distinction is seen at its best m the case of Nigeria, where the 
colony represents in effect the territory of Lagos, with its 
semi-Europeamsed population, and the protectorate covers the 
vast areas of the Fula States , the Colony with the Southern 
Provinces has a Legislative Council with native members, 

» The East Africa Protectorate was of the same type , by Order m 
Council of June 11, 1920, it became the Kenya Colony, save as regards 
the mainland dominions of the Sultan of ZanzilKir. which form the 
Kenya Protectorate 
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for the Northern Provinces the Governor alone legislates, 
a distinction justified on the score that it would be unjust 
to depnve the natives of the coast of influence on legislation 
affecting themselves, and equally unjust to give them a 
voice in determimng legislation for the people of the Fula 
States, who have httle in common with them Similarly 
in the case of the Northern Teintones of the Gold Coast 
the Governor alone legislates, and not the Legislative Council 
of the Colony, but the evanescence of the distinction of 
colony and protectorate is shown by the fact that Ashanti, 
which IS similaily legislated for by the Governor, is a colony, 
having been annexed on its reduction in 1901 In the case 
of Sierra Leone, and the Gambia, on the other hand, the 
Legislative Councils are permitted to legislate also for the 
protectorates, although there is marked distinction between 
the conditions of the Colomes and the areas admimstered as 
protectorates When it is possible to estabhsh a Legislative 
Council in which expression can be given to the needs of the 
population, the time for annexation is normally present, as 
in the case of the creation of the Kenya Colony from the 
East Africa Protectorate But the Colomal status is also 
compatible with protectorate modes of government, as in 
Basutoland, and the Gilbert and Elhce Islands, where British 
rule is essentially a supervision and regulation of native 
institutions 


2 The Sources of Colomal and. Protectorate ConstttuUons 

The sources of colomal and protectorate constitutions 
are curiously varied as a consequence of the complex history 
of the Empire Early colomal law was dominated by the 
conception that Enghshmen earned with them the law of 
England, and that, if they settled anjnvhere, the only con- 
stitution which the Crown had the nght to grant was one 
based on the Enghsh model of a representative legislature 
Hence the bicameral legislatures with noimnee Upper Houses 
of the New England States, and the mtroduction of sinular 
mstitutions into the other Amencan and West India tern- 
tones In the case of a conquered or ceded colony the Crown 
could bestow such constitution as it deemed fit, but it was 
not unusual to grant even such a c»lony the normal form of 

L.E. T 
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constitution , thus, though Jamaica was taken by force 
of arms and eventually formally ceded to the Crown, it 
was given m i66z a representative constitution Such 
constitutions could not be changed by the Crown, which 
stood towards them m no higher position that it did to the 
constitution of the United Kingdom But circumstapces of 
varied kmds, the abohtion of slavery and economic troubles, 
accompanied m Jamaica by a native rising, repressed with 
needless cruelty by the Governor, combined to force many of 
the colomes to resign their independence, especially as the 
Impenal Government adopted the perfectly natural attitude 
that no pecumary aid could be advanced to colomes in which 
the executive government was at the mercy of the legis- 
lature for effecting necessary reforms of any kind Jamaica 
after the rebelhon surrendered her legislature in 1866, when 
an Impenal act gave full constitutional authonty to create 
any form of government to the Crown Ten years later 
Grenada and St Vmcent followed suit, and another Impenal 
act gave fvdl power to the Crown to erect new governments 
After valiant efforts to stand out, one by one, Bntish Hon- 
duras, the Leeward Islands, Antigua, Dominica, St Kitts, 
Nevis, Montserrat, and the Virgin Islands surrendered their 
representative legislatives, themselves remodelhng them so 
as to leave a decisive authonty in the hands of the Crown 
In other cases the power to create constitutions rests 
simply on the prerogative to assign the form of government 
of a conquered or ceded colony, as in the cases of Ceylon, 
Mauntius, Seychelles, Hong Kong, Fiji, Gibraltar, Malta, 
Ashanti, Basutoland, St Luma, Tnnidad, and Bntish Guiana 
m other cases it rests on express statutory authonty, as in 
the case of the Straits Settlements when they were transferred 
from the care of India to the Colomal Office in 1867, and in 
that of the Falkland Islands These islands were, it is true, 
settled t«Titones, but the mamfest absurdity of creating a 
representative legislature for a tmy population presented 
itself, and a similar question arose regarding the control of 
Bntish settlers m West Afnca, the existing legislation is 
represented by the Bntish Settlements Act, 1887, which gives 
power to the Crown to l^slate by Order in Council for any 
Bntish settlement, and to establish in it a legislature of not 
less than three persons It is by virtue of this legislation 
that legislatures were set up m the Gambia, Gold Coast, 
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and Sierra Leone Full po'sver over St Helena was given to 
the Crown in 1834 by Act of Parliament, when control was 
taken over from the East India Compan5- 

The legislative power over protect oi ates is den-ved 
primarily from the Foreign Juns^ction Act, 1890, which 
authorises the Crown to exercise any jurisdiction possessed 
in a foreign country by treaty, capitulation, grant, usage, 
sufferance, and other lawful means in the same and as 
ample a mannei as if the jurisdiction had been acqmred by 
the cession or conquest of territory, although this enact- 
ment recognises rather than bestows the authority in ques- 
tion Strictly speaking, it might seem necessary as a pre- 
hminary to this authority to prove the extent of the rights 
acquired by the Crown, but, whatever the doubts felt m the 
early days of protectorates as to the extent of junschction 
to be exercised over either the natives of the country or 
foreigners, the rule is now clear that m aU protectorates, as 
opposed to protected States, the jurisdiction will be exercised 
in the fullest degree over all persons and things within the 
area All existmg protectorate constitutions are based on 
the statute or such powers as may otherwise be vested in 
the Crown, and the right of New Zealand to legislate for 
Samoa is also derived from an Order m Council made imder 
this power The same pnnaple has been apphed to the 
temtones entrusted to Bntain under mandate 

The wide power of the Crown to create constitutions has 
resulted in the existence for the vast majority of existmg 
colomes of a double power The constitution recogmses 
the necessity of, and provides, a local legislature, but at 
the same time the right of the Crown to legislate by Order 
in Council IS asserted Such legislation may be used to enact 
some measure which it would be di£B.cult to press through 
the local legislature without raising imdue resentment, or 
merely for some groimd of convemence The power is 
possessed by the Crown in regard to all the Crown Colomes 
save Barbados, Bahamas, Bermuda, the Leeward Islands, 
and British Honduras 

Impenal constitutional legidation for these Colonies, 
other than in general terms conferring authority on the 
Crown, IS rare , the most important exception is the Act 
of 1871, confernng a constitution on the Leeward Islands, 
Impenal legislation bemg necessary to create a federal body. 
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and the Act of 1919 providing for aWest Indian Court of Appeal 
General Iropenal legislation for these temtones is rare, 
but on subjects of general concern, such as shipping, copy- 
right and aenal navigation, power is normally taken to adapt 
the enactments to the islands by Order in Council It is, 
however, characteristic of the unwilhngness of Parhament 
to legislate vaguely that the measures of compulsory service 
enforced in the coloiues during the war were passed by the 
local legislatures, not by the Impenal Parhament 


3 The Different Classes of Governments 

The fundamental similanty which justified the classifica- 
tion together of these colomes and protectorates is the 
existence m each of an executive government, which is 
subordmate to the Crown, and is effectively under the con- 
trol of the Secretary of State for the Colonies The executive, 
of course, must act within the hmits of the law, though it 
must be noted that it possesses a considerable measure of 
power to mitigate the apphcation of the law by the refusal 
of the law of&cer to prosecute, and the power of the Governor 
to pardon an offender But the executive can effectively 
prevent the enactment of any law, and m the vast majority 
of cases it can control the l^slature , even where this is 
not possible, the power of legislating by Order in Council 
can be employed to provide the executive with any necessary 
powers This authority was freely invoked m the disputes 
in Malta which unluckily were inevitable, imtil the decision 
to grant Malta a considerable measure of responsible govem- 
m^t in domestic issues 

In the case of the Bahamas, Barbados, and Bermuda 
alone is the true tj^pe of representative government to be 
found, in which the legidature cannot be controlled in a 
positive direction by the executive, these temtones having 
managed to preserve their independence dunng varied 
vicissitudes In each, therefore, there is a constitution, 
connsting of the Governor, a nominee Legislative Coimcil, 
and an House of Assembly, elected, in Barbados annually, 
in Bermuda quinquenmally, in Bahamas septenmally, on 
the basis of a male franchise, which m Bahamas is very 
low, but more substantial m the other two Colomes , the 
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Councils number nine members, the Houses twenty-mne in 
Bahamas, twenty-four in Barbados, and thirtjz-six m Bermuda 
The Governors hav'e the aid of Executive Cotmcils, and to 
these, with a view to estabhshing some harmony between 
the executive and the legislatures, and to facihtate the 
passing of governmental measures, some members of the 
Legislature are when possible added As a remnant of 
early privileges, the members of the Lower Houses are not 
bound by the rule of the Imperial Parliament that the assent 
of the Crown is necessary for proposing money votes, and to 
remedy the possibihty of confusion in the finances thus 
involved the experiment was made, first in Barbados, of 
creating an Executive Committee, composed of the members 
of the Executive Council, one member of the Legislative 
Cotmcil, and four of the Assembl 3 ^, which prepares the 
estimates, introduces all money votes, and imtiates all 
governmental measures, a suggestion also mooted in Bermuda 
The possibilities of fnction in this form of government are 
by no means neghgible, especially when the legislatures are 
anxious to incur expenditures beyond their means to support, 
but in the mam the existence of these anomalous govern- 
ments IS open to no exception , the loyalty of the Barbadians 
IS proverbial Bermuda as a naval station is governed by a 
military Governor, but as regards the civil administration 
he is entirely imder the control of the Colomal OfiB.ce 

British Gmana enjoys a comphcated constitution, though 
by an Ordinance of i8gi it was much simphfied and modern- 
ised The executive authority is vested in the Governor 
and an Executive Council, and legislative authority generally 
in a Court of Pohcy, consisting of the Governor, seven 
nominated and eight elected members, chosen on a moderate 
franchise , but the annual tax ordinance is passed by that 
body aided by six financial representatives, who form the 
combined court That body has also the nght of discussing 
freely all the items in the annual estimates prepared by the 
Governor in Executive Council, a privilege, however, which 
is only conferred periodically from time to time by Ordor m 
Coun^ m return for a civil hst A real measure of control 
over finance is thus possessed by the legislature, but the 
Crown has power to legislate by Order in Council, and thus 
deadlocks are impossible The Court of Pohcy has a maxi- 
mum duration of five years In Cyprus ^e legislature 
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contains a majonty of elected members, twelve to six with 
the High Commissioner, now Governor, a quarter being 
elected by Mahomedan electors, and the rest by Christian 
electors, but the Crown has the necessary power to legislate 
by Order in Council in the improbable event of an effective 
combination against the admimstration Such a power is 
also essential in view of the racial issue, and the desire of 
the Greek inhabitants for umon with Greece, which was 
indeed at one time offered by the Imperial Government as an 
inducement to Greece to enter the war on the alhed side 

In general, however, the executive government can 
effectively enough, without recourse to the use of Orders 
in Coimcil, secure any desired legislation through the mfiluence 
it possesses with the legislature Even when a part of the 
legislature is elective, it is insuffiaent to defeat the dehberate 
will of the administration , such are the constitutions, 
though varjang in detail, of Jamaica,^ Ceylon,® Mauritius,* 
Fi]i,* and Kenya In other cases the Counal is nominated, 
and, therefore, stiU less hkely to disagree with the adimms- 
tration, as in British Honduras, Tnnidad, the Windward 
Islands,’ the West African Colomes,® Nyasaland, Hong Kong, 
the Straits Settlements, and Seychelles In yet other cases 
there is no legislative Council, the Governor being granted 
sole legislative authority, as in Gibraltar, St Helena, Ashanti, 
the Northern Temtones of the Gold Coast, part of the 
Nigerian Protectorate, Basutoland, the Bechuanaland Pro- 
tectorate, Swaziland, the islands m the Western Pacific High 
Commission, Somaliland, Aden and, imtil 1920, Uganda 
b -I The legislative activities of all these territories are neces- 
sarily subjected to close scrutiny by the Colomal Office, 
which is responsible for the administration of the colomes 
and protectorates to Parhament In addition to the effective 
powers of control over the legislature, care is taken to secure 

» See below, 35 * See below, s 4 

• 8 omcial, 9 nominated, 10 ^ected 

_ ■* 11 nominated officials, 7 elected , a nominated Fiiians, elected 

Indian representation is being arranged 

*Now partly elective , see s 5 

A-u * Legx^ative Council for the Colony of Nigeria and 

toe Southern il^ovmces of the Protectorate, has consisted of the 
oovemor, omcials, 4 elected members representing the munici- 
2 ^ I-agos and Calabar, and 15 nominated members, holding 
Omce for five years The franchise is given to males with a gross 
annual income of £ 100 , without racial distmction 
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that the executive government shall not err in its manage- 
ment of the legislature Apart from the principle that 
legislation of any important character or novel nature 
should not be undertaken without the approval of the 
Secretary of State, it is expressly provided in all recent con- 
stitutions that the Governor shall not assent, without previous 
instructions, to numerous classes of bills, including as a rule 
bills for divorce, the grant of any land or money to himself, 
currency, differential duties, imposing obhgations contrary 
to treaty, interfering with the disciphne of mihtary, air, or 
naval forces, or imposing restrictions on non-Europeans, 
to which persons of European birth or descent are not sub- 
jected, and any bill of an extraordinary nature whereby the 
prerogative or the rights of British subjects not resident in 
the territory, or the trade and shipping of the Empire, may 
be prejudiced Such bills must be reserved if assent is not 
withheld or postponed for instructions, unless they contain 
a suspending clause providing that they shall not come into 
operation without special appioval In cases of emergency 
a Governor may assent even to such a bill if not contrary to 
treaty, but he must report at once his reasons for acting, 
and any act or ordinance may be disallowed by the Crown 

The control over the legislatures is exerased, it will be 
seen, not by restricting the scope of their authority^ to 
legislate, but by securing that the powers enjoyed shall be 
exercised as desired by the executive in any vital matter 
The one legal hmitation on the powers of colomal and pro- 
tectorate legislatures, as contrasted with Domimon Paiha- 
ments, is the restriction of their constituent powers This 
is not applicable to colomes with representative legislatures, 
such as Bahamas, Barbados, and Bermuda, and the power 
of constitutional change seems clearly to appeitain to those 
legislatures whose present non-representative condition is 
due to the legislation passed by the legislatures at times when 
they were representative, such as the island legislatures in 
the Leeward Islands, St, Vmcent, Grenada, and Bnti^ 
Honduras The Leeward Islands federation has wide con- 
stituent powers But it is the normal condition of all 

» Thus it was held by the Privy Council that the legislature of 
Gibraltar had power to provide for the internment there of the Egyptian 
patriot Zaghlul Pasha, despite the fact that he had committed no 
cnme against the local law Ttmgs, March zo, 1923} 
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legislattires created tinder the powers given in the British 
Settlements Act, 1887, and the Foieign Junsdiction Act, 
1890 


4 Conshtuttonul Developwent tn C^lon 

The theory that temtones largely inhabited by non- 
European populations could not be governed in any manner 
efiEectively other than by a pure Crown Colony regime, 
without injury to the interests of the people, has now been 
largely abandoned as a result of the advances made in 
Indian government since the annoimcement of governmental 
pohcy as to India in 1917 The first colony to experience 
the benefit of this change of view was naturally Ceylon, 
whose physical contigmty to India, despite important 
differences of history, rendered it natural that attention 
should be directed prominently to the claims of its people 
to fuller partiapation in the work of government In July, 
1919, when the decision of the Imperial Government to alter 
the constitution was annoimced to the House of Commons, 
the constitution gave full control of the Legislative Councal 
to the government of the island There were but four dlected 
members, the other non-officials bang nominated by the 
Governor to represent special mterests, and the vote under 
offiaal control was in a permanent majority The new 
constitution, on the other hand, was based on the concession 
of an unoffiaal majority of a substantial character, namely 
twenty-three to fourteen officials, in addition to the Governor, 
who presides in Coimal with both an original and a castmg 
vote Of the twenty-three non-of&aal members mneteen 
were elective, eleven for temtonal constituencies on a fran- 
chise suggested by the Ceylon National Congress, which, in 
iimtation of the Indian National Congress, was active in 
pressmg for the concession of a fuller measure of participation 
in admmistration to the people of the island, two represented 
the European, and one the burgher commumty, two the 
Kandyans, and one the Indians, while the remaimng members 
were nominated to represent the Mahomedans, and at the 
discretion of the Governor such other interests as were not 
adequately represented The nominated unofiicial members 
were reheved from any obhgation, express or imphed, to 
support by their votes measures desired by the government 
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The Governor, however, is secured power to ensure 
the passing of any legislation desired, by declaring that the 
passage of any governmental bill is of paramount importance 
to the pubhc interest, in which case it can be earned by the 
official votes, ^ but any such action must be reported specially 
to the Secretary of State for the Colomes He may also 
prevent proceedings in Coimcd in relation to any matter 
which he certifies to affect the safety or tranqmlhty of Ceylon 
The legislature is given no direct control over the executive, 
though the appointment of three imoffiaal members to the 
Executive Council ensures closeness of contact , the sug- 
gestion that the Indian plan of mimsters charged with 
transferred subjects should be tned was negatived by the 
Impenal Government 

An important step towards the gradual realisation of 
responsible government m Ceylon was made m 1923 as the 
outcome of representations from the island in favour of 
the concession of further control to the people ® The Colonial 
Secretary agreed to the mcrease of the number of members 
territorially elected to 21 and to the principle that all duly 
qualified persons m each constituency should be electors, 
irrespective of race or religion The Council is completed 
by one member elected by the Tamils of Colombo Town , 
three elected European and two elected Burgher members , 
three members representmg the Mahomedans and two repre- 
sentmg the Indians, to be elected ultimately , three noimnated 
members , and twelve officials The numbers are chosen to 
mamtam the balance of mterests m the island and to prevent 
sole control faUing mto the hands of the Sinhalese and the 
Tamils to the disregard of mmonty interests It was also 
agreed that the Governor should normally not exercise his 
right to preside m the Council, which would be authorised 
to elect a Vice-President normally to preside over its dehbera- 
tions A proposal to associate mmisters with the conduct of 
busmess was held to be too imperfectly presented to receive 
favourable consideration , the Cotmcil, m fact, was unwillmg 
to attempt any division of subjects, preferring that the 
admmistration should remain mffivisible rmtil fuE control 
over it could be conceded In makmg the concessions as to 

' The power had to be used m 1922 to carry proposals afiecting 
official sajQuies, greatly to the axmosrance of the elected members 

* Parliamentaiy Papers, Cmd 1809 and 1906 
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the composition of the Council, the Duke of Devonshue 
intimated that no further alteration of the constitution should 
be contemplated for five years, and he declined to sanction 
changes in the franchise, but agreed that after five years 
power to vary it should be ascribed to the Council 


5 The Leeward Islands Federatton and West Indian 
Constitutional Reform 

Despite the many efforts which have been made to devise 
federal schemes for the British possessions in the West 
Indies, which would give these colonies a higher status and 
a more effective voice in Imperial affairs, the Leeward Islands 
federation remains the only result of these aspirations 
The connection of the islands is old, for they were all, save 
Domimca, colomsed from St Kitts, and, from the time of 
Wilham and Mary, possessed a common legislature as well as 
local legislatures , this body expired m 1798, and was only 
revived by an Imperial Act of 1871, which created a feder^ 
Colony of Antigua, Donumca, St Kitts and Nevis (umted 
into one government in 1882), Montserrat, and the Virgm 
Islands The Legislature thus created, as since remodelled, 
includes eight offiaal members and eight xmofficial members, 
elected by the unofla.aal members of the island legislatures 
of Antigua, Donumca, and St Eatts-Nevis, from among their 
own numbers The federal legislature is given concurrent 
but paramount powers with the island legislatures on such 
topics as justice, property, commercial and criminal law, 
quarantine, status, the maintenance of a general pohce force, 
and a common convict estabh^ment, posts and telegraphs, 
currency, weights and measures, audit, education, care of 
lunatics, copyright, patents, imimgration, and its own con- 
stitution and procedure The federal expenses, defrayed from 
island contnbutions, are regulated by the legislature, and 
any island legi^ature may confer upon it power to legislate 
on any topic not included in the hst of matters assigned to 
the federation The island legislatures retain their powers, 
but any act repugnant to an enactment of the federal 
legislature is void, and a federal act may repeal or amend 
a local act The Council may not last more than three 
y^is, a weekly session is usual in eadi year 
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The legislature may alter its constitution by an ordinary 
act to be reserved for the royal approval, and, on addresses 
from the legislature of any West Indian island, the CrovTi 
may, with the concurrence of the Council, include that terri- 
tory m the federation on such terms as may be agreed upon, 
and set out in the Order m Council providing for admission 
But this power has not been used, and a federal scheme for 
the West Indies would have to be brought mto existence by 
fresh legislation The federation does not effect any close 
union of the islands generally, but it piovides for a federal 
executive for some important matters, though the objection 
has been made that greater prosperity could be attained by 
leaving the islands greater autonomy Efforts to form a 
union of the Windward Islands have failed, though the 
three Colomes, St Vincent, St Lucia, and Grenada, are 
placed under one Governor with local admimstrators, as m 
the Leeward Islands, but without any federal hnk, even in 
the shape of a general legislature 

The whole question of West Indian federation and con- 
stitutional reform has been examined by Mr E F L Wood, 
in the report on his journey m December, 1921, to February, 
1922, on a visit to the West Indian Colomes, the first 
formally imdertaken by a Parhamentary Under Secretary 
of State The conclusion achieved on the issue of federation 
was that which must be accepted by any impartial judgment 
The advantages of federation axe completely outweighed by 
the difficulties presented by the lack of adequate communica- 
tions, and the absence of economic possibihties of improving 
these commumcations in view of the mevitable tendency of 
trade, and by the pohtical repugnance to federation felt 
in the several temtones as the outcome of different historical 
traditions among other factors He was only able to record 
a certain amount of willingness in the Colomes of the Wmd- 
wards group to consider federation m some form with Tnm- 
dad, and this mainly due, it would appear, to the jealousy 
felt by St Vmcent and St Lucia, of the position of Grenada 
as the seat of the Gov^nor 

The West Indies, Mr Wood found, evinced no real 
demand for responsible government, for which the cx>m- 
mumties are unsuited, both by reason of the imnglmg of races, 
rehgion, and colour, especiaily marked in Timidad but not 
^ Farliaxnentaxy Paper, Cmd 1679 
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absent anywhere, and by considerations of an adimiustrative 
character The population is too small, and the leisured 
class too infinitesimal, to permit of effective government 
without an impartial ofi&cial class, under the control of the 
Crown through the Secretary of State, which can secure 
equal justice for all interests Moreover, the franchise even 
in Jamaica is exercised by a remarkably low proportion of 
the registered voters These considerations render it neces- 
sary for progress m constitutional evolution to take a himted 
and conservative form , the first stage must be the extension 
of the prmciple of election in the Legislative Coimcils, so 
that elective members may to a considerable extent replace 
noirunated unofScial members, while the official members 
retain a majority over both sections of the unof&cials The 
second stage then must be the adjustment of numbers, so 
that the official hloc shall be in a minority to the elected and 
nominated unofficial members, but m these circumstances 
the Governor must be given power as in Ceylon to carry by 
the offiaal votes only measures declared by ham to be essentii 
for the good government of the colony Subject to this, the 
utmost efiort should be made to assoaate the position of the 
elective members with responsibihty, and for this purpose 
the Governors should be informed that, save in the case of 
extreme urgency, no measure ^ould be cetrned agamst the 
unanimous opposition of aU the elected members It is not 
suggested that any rule should be laid down as regards 
placing elective members on the Executive Coimcils , the 
plan may be adopted where convement, the question being 
always of the balance between mconvemence of introducing 
elective members to an executive body, and the advantages 
of securing their participation in business and facihtating 
relations between the government and the electorate 
Dyarchy on the Indian model is rejected on the score that 
the admimstrations are on too small a scale to allow scope 
for it , a more serious objection would appear to be the 
fact that it has any vahdity which it possesses only as a 
stepping-stone to responsible government, which is not con- 
templated for the West Indies 

In practice the amoimt of reform contemplated as possible 
IS veiy limited It amounts to the creation of elective 
mmonties m the Cotmols of Grenada, St Luma, and St 
Vincent, five in number in the fiist case — to which Lord 
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Milner had already promised the concession of some electi\e 
members — and two or three in the latter Even this measuie 
of concession is demed to the Leeward Islands, while the 
claim of Dominica for separation from the federation is also 
denied, but the request that to it at least some measure of 
elective representation should be conceded has now been 
conceded Tnmdad, on the other hand, is given a sub- 
stantial improvement of status by the creation of six electoral 
constituencies in the Island itself, with a further one for 
Tobago, but the number of elected and noimnated unofficial 
members is only equal to that of the official members, and 
the Governor has a casting vote by which he can carry any 
measure against the umted opposition of the unoffici^ 
elements Communal representation for the Biitish Indian 
commumty has been refused, on the ground that it would be 
impossible effectively to carry out the system generally, nor 
IS it desirable to encourage separatism among the Indians 
of the Colony 

More interesting is the position of Jamaica, where in 1919 
female suffrage was conceded, and the body of the electorate 
is large, the franchise resting in the mam on the payment 
of not less than 10/- taxes m respect of occupation of a 
dweUing-house Under the constitution of 1895 the Council 
consisted of the Governor with five officials ex officio, five 
nominated officials, and five nominated non-officials, bound 
to vote for the government when desired, and fourteen 
elected members, any nine of whom could block any new 
appropriation or proposed tax, while, if the whole elected 
members were opposed to any measure, it could be earned 
by the Governor only by the device of declaring it to be of 
paramount importance, a nght also available against the 
veto of the members on financial issues This power, though 
dormant, undoubtedly served on occasion to obviate the 
occurrence of a deadlock The disadvantages of the position 
were obvious, since the elective members could obstruct 
without in any way havmg the power effectively to aid the 
government m constructive ways, and the new scheme 
devised by the Under-Secretary with the aid of the govern- 
ment aims at a more effective association of the government 
and the elected members Alongside the Executive Council 
or Pnvy Council an Executive Committee is to consider 
any matters on which the Governor may desire advice. 
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normally all financial matters and questions of legislation 
being referred to it It is to consist of the Governor, the 
Officer Commandmg the troops, Colomal Secretary, Attorney- 
General, two nominated non-offiaal members of the Legis- 
lative Council, and four elective members of that body, 
selected from a panel of seven members chosen at the beginmng 
of each legislature by the members of the Counal by 
proportional voting, and two other official members nominated 
by the Governor The Legislative Council will consist of the 
Governor, the three chief officials, two other officials, five 
nominated non-officials, who are to be free to vote as they 
please, and fourteen elected members The Governor wiU 
thus cease to have any command of the Coimal for legislative 
purposes, but wiU be given the power, in case of emergency, 
to secure the passing of any measure by directing that only 
the votes of the official members shall be reckoned Such a 
power must be restncted to instances of senous issues or 
important pnnciples, and the other members of the Legis- 
lature will be entitled to have their views on the matter in 
question reported to the Secretary of State, who may direct 
the Governor to reverse the action taken, or act otherwise as 
he may think fit Normally, of course, the power would not 
be used save after reference to the Secretary of State, but 
it must exist for use m emergenaes 

A more general prmaple is laid down as apphcable 
generally to all West Inffian Colomes where an offiaal 
majonty exists , namely, that the Governor should refrain 
from carrying any measure against the unammous opposition 
of the imoffiaal members, whether elective, nominee or both, 
and instead refer the matter to the Secretary of State for 
instructions, unless, of course, he has already received 
authonty to act from that offiaal, or unless there is urgent 
necessity for acting, as m the case of the imposition of 
customs duties The prmaple is obviously one capable, 
and deservmg, of general acceptance throughout the Colomes 
and Protectorates as the most effective means of secunng 
that the Seaetary of State is not mduced to sanction pro- 
posals which are repugnant to the mass of local opimon 
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6 The Governor and the Executive 

The powers of the Governor are various , he is granted 
by Letters Patent constituting his offi.ce, or m the case of 
protectorates, by an Order m Council, the executive authority 
of the Crown so far as necessary for the government of the 
territory, to be exerased according to the laws in force and 
to the mstnictions of the Crown which normally are given 
in two forms, one in a formal instrument of Instructions, 
and the other directions contained m despatches and tele- 
grams The Instructions are given m the King's name, but 
directions are issued imder the general authority of the 
Secretary of State, as charged with His Majesty's commands 
in colomal affairs In the performance of liis duties the 
Governor has the aid of an Executive Council, which normally 
consists of the chief executive officers with, in some cases, 
especially where the legislature contains elected members, 
representatives of the non-offtcial commumty All hold 
office at the pleasure of the Crown, and may be suspended 
from the Council by the Governor, whose action must be 
confirmed by the Crown Appointments of members who do 
not hold seats ex officto may be made provisionally by the 
Governor subject to confirmation, and it is usually possible 
for him to summon for a special purpose an extraordinary 
member 

The Governor is reqmred to consult the Council save on 
unimportant or urgent matters, 01 where consultation would 
cause material prejudice to the pubhc mterest , he alone 
may submit questions, subject to the right of any member 
to have entered in the minutes any question he desired to 
submit with the Governor’s reply to his request , he may 
disregard the advice of the majority, but must report his 
reasons for doing so to the Secretary of State, and any 
member may enter m the minutes the groimds of his advice 
on the issue 

In addition to his voice m legislative matters the Governor 
IS normally empowered to make grants of land in accordance 
with any law or instructions , to appomt, suspend, remove, 
or interdict officere. and to exercise the prerogative of pardon 
In these matters he is, of course, subject to control in vary- 
mg d^ees, as regards pardon in all capital cases he is 
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required to consult his Council, but to take the burden of 
decision on himself, hut on this subject Imperial intervention 
IS practically, for sound reasons, unknown Appointments 
and dismissals, however, are carefully supervised, full 
authority eiasts as a rule only as regards appointments not 
exceeding £100 a year in value . m other cases the power of 
appointment is provisional, and important offices are filled 
at the direction of the Secretary of State A Governor may 
interdict an officer, when he deems it necessary, from carrying 
on his duties, but normally procedure is by suspension, 
with a full investigation by an Executive Cormcil Committee, 
a review by the Council, and finally a decision by the Secretary 
of State Greater discretion naturally is conceded in such 
cases as that of Ceylon, but on the whole very ample safe- 
guards against injustice exist, and as m the Imperial Civil 
Service it is difficult to dispense with the services of an 
officer whose only fault is incompetence 

Elaborate provisions exist to secure that, in the event 
of the death or incapacity of the Governor, there may be 
an officer — sometimes styled Lieutenant-Governor — legally 
entitled to act in that capacity, and the power is given to 
the Governor to appoint a Deputy with specific powers duiing 
his pleasure in case of the Governor’s temporary absence from 
the seat of government or on a visit to adjacent territories 
The Governor, even if a military officer, has, of course, 
no direct authority over the Imperial imhtary forces, if 
any, stationed in the territory, though, as the King’s repre- 
sentative, as he gives the word in all places, and is entitled 
to receive mformation as to the strength and condition of 
the troops and the mihtary defences When a mihtary 
command includes several colomes, the officer in supreme 
command may transfer troops from one colony to another 
on the apphcation of the Governor, but he should normally 
obtain the assent of the colony in which troops are stationed 
The Governor has similarly no right to give orders to His 
Majesty’s naval forces or reqture their presence But these 
considerations are subject to the mutiial obhgation of the 
services of the Crown to render aid to one another, and, 
accordingly, both naval and mihtary officers, m cases of 
emergency, may be asked to assist m meetmg local disorders 
whicffi the forces of the colony cannot repress The intro- 
duction of telegraphic communication by cable and wireless 
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has rendered it easy to secure the assent of the War Office 
or Admiralty for movements of troops or ships and operations, 
but the occurrence of an emergency may render action 
necessary without such authority 

It IS the duty of the Governor to secure b> his personal 
attention to all matters of importance the effective working 
of the several departments of the colony, and he is specially 
enjoined to promote rehgion and education among any natives 
of the territory, to protect them in their persons and the 
free enjoyment of their possessions, and to repress by every 
lawful means violence and injustice against them In 
recent years especial importance has come to be attached to 
the development of colonial areas, and it has become an 
anxious part of a Governor's duty to consider the complex 
issues presented by apphcations for concessions, and by 
schemes of railways and harbour construction, mvolvmg 
large financial outlays, and, therefore, necessitating careful 
calculations of ways and means He has the aid of efficient 
heads of departments, the advice of experts m the Umted 
Kingdom, and general gmdance fiom the Secretary of State 
The business transactions outside the territory are in the 
mam conducted through the Crowm Agents for the Colomes 
in London under the general supervision of the Secretaiy of 
State 


7 Defence 

As m the case of the Domimons and India, the responsi- 
bility for the defence of the Crown Colonies and Protec- 
torates from foreign aggression rests wnth the Imperial 
Government, but order locally is preserved as a rule by 
military or police forces raised m each territory, and con- 
trolled by its Government ^ Guidance as to the orgamsation 
of these forces, inspectors-general, staff officers, and officers 
and non-commissioned officers to serve m them, are obtamed 
from the Imperial Government, but the local forces do not 
form part of the Imperial Army, nor are they under the 
control of the War Office * The character and nature of 

^ The Bahamas, Cyprus, Bechuanalaud Protectorate and Seychelles 
have only police forces, not liable to military service 

■ Where there are Imperial garrisons, the control of the local forces 
may be d^egated to the O C, troops, as m Malta and Malaya 
h.E. 


U 
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the forces differs considerably according to the circum- 
stances of the temtones, and in certam cases Imperial 
garrisons are mamtamed which, though intended primarily 
to serve general Imperial purposes, are none the less avail- 
able m time of emergency for local purposes In the case of 
West Africa there exists a native force of very considerable 
value, the West African Frontier Force, units of which are 
kept m all the territories, while at the Imperial naval station 
at Sierra Leone there is a battahon of the West India 
Regiment A similar service is performed for the East 
African temtones by the Kmg's African Rifles and the 
Somahland Camel Corps, whose task has been rendered easier 
by the suppression, through the use of the Air Force, of 
the long drawn out revolt m Somaliland Imperial garrisons 
secure the position of Gibraltar, Ceylon, Mauritius, the 
Straits Settlements, Hong Kong, and Jamaica The war 
gave an impetus to defence organisation, and as m India to 
the imposition of compulsory trammg or habihty for defence 
m the eastern. West Indian and Pacific colonies as regards 
the European population 

Recognition of the services rendered by the Imperial 
navy was shown before the war by the action of the Malay 
States in presentmg H M S Malaya to the Crown, and durmg 
the war by the numerous grants m kmd and money, made 
or undertaken as contributions to the cost of the war 


8 The Judiciary and the Laws 

In accordance with the mdividuality of the colomes is 
the rule that each has normally a Supreme Court, which 
serves as a Court of Appeal and review in the case of inferior 
jurisdictions, and also has original junsdiction in important 
CLVil and cnmmal cases 

Appeals he from these courts normally direct to the 
Judicial Committee of the Pnvy Council, but an effort to 
reduce such appeals and to create some measure of co- 
operation m judicial matters is provided by the West Indian 
Courts of Appeal Act, 1919, which, enlargmg an earher 
scheme of 1889 apphcable to the Windwarcfe, creates a 
Court of Appeal for the Leewards, the Windwards, Tnmdad, 
and Tobago, Barbados, and Bnti^ Guiana, consistmg of 
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the Chief Justices of these temtones, and piovidcs for the 
application of the scheme to other colonies, if legislation is 
passed to that effect by their legislatures The colonies 
may reqmre that any appeals shall first go to the Court of 
Appeal, but, subject to that right, an aggrieved litigant 
retains the power of carr5nng his case direct to the Judicial 
Committee The Court of Appeal, however, should be able 
to develop a jurisprudence of its own, and avoid needless 
diversity m the interpretation of acts In the case of the 
British temtones in East Afnca a similar service of unification 
is rendered by His Majesty’s Couit of Appeal for Eastern 
Afnca, from which an appeal hes to the Judicial Committee 
Each colony has, as a rule, as the basis of its law the 
Enghsh common law, and in statutory law m recent years 
a ceitain assimilation has been brought about by the practice 
of the preparation of model enactments by the Colonial 
Office, which the colomal legislatures are invited to follow 
in drawing up fresh legislation, and by the slow realisation 
of the advantages of umformity in such matters as com- 
mercial law, bills of exchange, sale of goods, and so on In 
the case of the Presidencies of the Leeward Islands, each 
has its separate system of laws, but the federal legislature 
enacts on certam matters laws for the whole of the colony 
In some cases of colonies, which had a settled system of 
laws when they came into the possession of the Bntish Crown, 
the base of the law is some other system than Enghsh , thus 
m Ceylon the Roman Dutch law prevails, and formerly this 
was the case in Bntish Gmana, but the Enghsh law has 
there been substituted for Roman Dutch law by express 
enactment In St Lucia the Coutume de Pans formed the 
basis of the civil law until, m 1879, a code based on it was 
introduced In the case of Mauntius the French civil code 
IS the basis of the avil law In Tnmdad the laws of Spain, 
as they existed in 1797, when the island became Bntish, 
prevail so far as not superseded by legislation, as has, 
however, been almost, if not entirely, the case In Gibraltar 
Enghsh law, as it stood on December 31, 1883, was intro- 
duced by an Order on Councal of February 2, 1884 It is 
in the sphere of avil law that, as a rule, the old law has been 
allowed to remain in operation , cnnunal law is more m- 
timately connected with the changed conditions mduced by 
an alteration m sovereignty The Indian penal code has 
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exerased a considerable influence in bringing about codifi- 
cation of criminal law in East Afnca, and in the eastern 
colomes 

In all those cases, m which there is a considerable native 
population with laws and customs of its own, full considera- 
tion is given in the courts to such institutions , thus m a 
colony such as F131 the courts have to take into consideration 
the native laws and customs of the Fijians, the usages of the 
Indian immigrants, and the Enghsh law of the European 
settlers 



Anns of New South Wales. 


CHAPTER VII 


THE PROTECTED STATES AND EGYPT 

I The Protected States 

Essentially distinct from Protectorates of the colomal 
type are a number of protected States, chiefly m Borneo, 
and the Malay Pemnsula The essential charactenstic of 
the Protectorate is that the Crown assumes and exercises 
full sovereign authonty, though without annexing the terri- 
tory In the case of the protected States the sovereign 
authonty belongs to the sovereign of the State, and not m 
any sense to the Bntish Crown, and the r 61 e of the latter is 
denved from treaty arrangements with the States which 
do not confer any sovereignty over them, but give powers 
and duties in respect either of both internal and external 
affairs, or the latter almost exclusively Histoncal acadent 
largely explains the distinction between the two cases , m 
these eastern temtones there was a longer tradition of 
governmental forms which presented the possibihty of 
preserving the existing State form, while the Bntish Govern- 
ment was most anxious not to extend its responsibihties 
In Africa, where such a pohcy would have been wiUm^y 
followed, It proved impracticable of maintenance in the 
long run owing to the mfenonty of pohtical organisation 
and capaaty of those concerned 

By far the most important group of protected States is 
that in the Malay Pemnsula, composed of the Federated 
Malay States, and the States outside the federation, all of 
which are under the sphere of action of the High Commissioner 
for the States, whose of&ce is combined with that of Governor 
of the Straits Settlements In 1874 the first effective steps 
to bring these States imder Bntish protection were taken, 
when Residents to advise respecting collection of revenue and 
general admimstration were appointed to Perak, Selangor, 
and Sungei Ujong , in 1887 the external affairs of Pahang 
were entrusted to Bntish control, and next year fuller pro- 
tection and a Bntish Resident were accepted In 1895 the 



288 The Constitution y Administration and 

federal State of Negn Sembilan came into being, including 
Sungei Ujong and other States The administration in each 
State is earned on by the State Council presided over by the 
Sultan, assisted by the Resident, and also in Perak and 
Selangor the Secretary to the Resident The Council includes 
the highest chiefs and, in the three older States, Chinese and 
non-official European representatives The Residents are 
appointed by the Secretary of State, and are controlled by 
the High Commissioner through the Chief Secretary, and 
through their influenee the admimstration is largely con- 
ducted on Crown Colony hnes The Chief Secretary’s func- 
tions as a controller of the Residents in the interests of unity 
of pohey are provided for in a Treaty of 1895, by which a 
federation was created, each State agreeing to a system of 
mutual aid in men and money, and the provision of an Indian 
force for general service in the States, and for the defence 
of the Straits Settlements in the event of war Arrangements 
were then made for periodic meetings of the rulers for con- 
sultation, and in 1909 this ripened into the creation of a 
federal counal, consisting of the High Commissioner, the 
heads of the four States, the Residents, the Legal Adviser, 
and four unoffiaal members nominated by the High Com- 
missioner, with the possibihty of adding extra official and 
unofficial members The Counal meets annually to consider 
legislation which is to apply to more than one State, and the 
estimates of all the four States 

The other Malay States are Johore, with which a Treaty 
of December ii, 1885, was concluded, plaang its foreign 
affairs in Bntish hands and providing for the appointment of 
a Bnti^ agent, not, however, actually earned out until 
X910, and the States of Kedah, Perhs, Kelantan,^ and Treng- 
ganu, over which Siam claimed a measure of suzeramty, 
which was surrendered by Treaty of March 10, 1909 Since 
1902 Kelantan had been under the obhgation to act on the 
advice of a British officer m the Siamese service The re- 
lation of Trengganu to Siam, on the other hand, was nominal, 
and a Treaty of Apnl 22, 1910, regulates the Sultan’s relations 
with the Bntish Crown All pohtical relations with foreign 
powers are handed over to Bntish hands, and the presence 

» The legal position of Kelantan, and of the other States, is fully 
set out in the case Development Co v Government of Kelantan, 
1x9x31 * Ch 385 
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of an agent is ai ranged for, with consular functions , re- 
strictions on concessions to non-natives are provided for 
Undei the advice of the British Advisers the States have 
largely prospered since detachment from Siam 

Brunei, once a powerful State, now dimimshed to a mere 
fraction of itself by cessions to Sarawak and North Borneo, 
surrendered in 1888 control of its foreign relations, and m 
1905 accepted guidance in internal affairs to be gi\en by a 
Resident imder the directions of the High Commissioner 
As contrasted wnth these temtones, Sarawak occupies 
a position of self-determination Its history is curious, for 
when Sir James Brooke acqtured in 1842 a large cession of 
territory from the Sultan of Brunei, the question arose 
whether any British recogmtion could be extended to him, 
seeing that any territory acquired by a British subject must 
be acquired, on the strict legal theory, for the Crown The 
knot, which legal abihty failed to untie, was finally cut, 
and an agreement of June 14, 1888, placed Sarawak under 
British protection The Crown undertakes not to interfere 
in internal affairs, but is to determme any question arising 
as to the succession, to control the foreign relations of the 
State, and to have the right to appoint consular officers 
British subjects are assured most favoured nation treatment, 
and no part of the State may be alienated without the consent 
of the Crown The admimstration is conducted m the usual 
manner of the Malay States by the ruler with a Supreme 
Counal, and the history of its development by successive 
acqtusitions to an area of 40,000 square miles, under the rule 
of the Brookes, is a picturesque interlude Much more 
prosaic is the record of British North Borneo, which had its 
origin in cessions, made by the Sultans of Brunei and Sulu 
to Baron Overbeck and Sir A Bent in 1877-8 , these m 
1882 came into the hands of the British North Borneo Com- 
pany, which was estabhshed by a Charter from the Crown 
of November i, 1881 By an agreement of May 12, 1888, 
a formal protection was afforded to the Company, the Crown 
imdertakmg control of all foreign relations, and obtairung 
the right to appoint consular officers, but retraimng from 
intervention m internal affairs The Charter gave legis- 
lative authority to the Company, which is exercised by the 
Governor with the consent of the Board of Directors m 
Inndon , the Governor is aided by a Legislative Council 
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of seven ofi&aals and four unofficials, repiesenting the trading 
conunumties, European and Asiatic, but their functions 
are advisory English law was introduced under the charter, 
but subject to due regard for native law especially in matters 
of property, succession and status, and the Indian codes have 
been largely adapted for use Allegations of unsatisfactory 
treatment of the natives were recently disproved on investiga- 
tion for the Secretary of State for the Colomes There exists 
an Imam’s Court for the administration of Mahomedan law 
and native couits to settle cases by native custom The 
selection of the Governor is subject to the approval of the 
Crown 

In the Western Pacific the httle State of Tonga, originally 
a protected State proper, has been more and more completely 
reduced to a colomal dependency subject to the High 
Commissioner for the Western Pacific 

In these protected States it is not the practice normally 
to secure formal rights of jurisdiction over British subjects, 
the influence of the Crown on the admimstration being 
sufficient to secure due execution of justice, though there is 
manifestly nothing in the status of a protected State to 
render such exercise of jurisdiction improper if it were found 
necessary , and it is exercised in Tonga In the New 
Hebrides a most complex condominion or joint protectorate 
IS shared with France under Conventions of Oct 20, 1906, 
and August 6, 1914, jurisdiction being exercised in certain 
matters by a special international tribunal, m others by 
consular courts, but the system is wholly unsatisfactory 


2 Egypt and the Sudan 

The anomalous and complex position occupied by Egypt 
towards the British Crown was, to a certain extent, more 
effectively defined in 1914 when the connection, shadowy but 
real, between Egypt and Turkey was severed, and a British 
Protectorate was estabhshed over the coimtry The grave 
difficulties of effective control over the European residents, 
in view of existing treaty nghts, were solved by the plan of 
declaring martial law, under winch the necessary measures 
for effective control could be taken. The temunation of 
hostilities raised mevitably the issue of the future of Eg3?pt, 
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having regard to the principle of self-determination enunciated 
by the alhes, and the inabihty of the British Government, 
on the score of the pressure of the peace settlement, to come 
to any arrangement with the Eg37ptian Mmistry in 1919 
heralded a period of great strain in Anglo-Egyptian relations 
The Egyptian demand eventually took the defimte form of 
a claim for absolute independence, while readiness was 
professed to consider in an amicable spirit the needs of giving 
securities for the important British interests involved, as well 
as those of other foreigners The British Government, on 
the other hand, maintained firmly that it was impossible 
to concede independence, unless and imtil these matters had 
been suitably arranged, smce it would be thoroughly tm- 
sound pohcy to surrender control, leaving matters of vital 
importance to be decided afterwards A deadlock was 
imminent, in view of the difficulty of forming any Egj'ptian 
mimstry to carry on the government, and the practical im- 
possibihty of managing affairs meiely through the relatively 
small number of British officials, nearly all employed solely 
m advisory capacities and dependent on the Egyptian services 
for the carrymg out of the actual adnumstration Fortunately, 
through a visit of the High Commissioner to England in 
February, 1922, it was found possible to arrange a satisfactory 
settlement as between the views of the British admmistrators 
on the spot and the Imperial Government As it was impos- 
sible to obtain any Eg3?ptian mmistry to accept responsibihty 
for negotiating a treaty to acknowledge Eg37ptian mdepen- 
dence, the procedure was adopted of a unilateral declaration 
of the temunation of the Bntish Protectorate and the 
estabhshment of EgjT>tian mdependence An undertaking 
was given to withdraw absolutely martial law as proclaimed 
on November a, 1914, on the passmg of a gaieral act of 
indemnity At the same time the British Govamment re- 
served absolutely, imtil such time as it might be possible 
by free discussion and fnendly accommodation on both sides 
to conclude agreements on these topics, the questions of the 
security of the commumcations of the Bntish Empire in 
Eg3?pt , the defence of Egypt against all foreign aggresa.on 
and interference, duect and indirect , the protection of 
foreign mterests in Egypt, and of mmonties , and the Sudan. 
On Mardi 15, 1922, notification of Eg3ptian mdependence 
was made to foreign States by the Bntii^ Government, and 
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it was stated that Egy^it could now estabhsh a ministry of 
foreign affairs, and prepare the way for diplomatic and 
consular representation abroad, while Britain would accord 
protection m foreign countries to Egyptians only at the 
desire of the Egyptian Government and pending Egyptian 
representation It was, however, pointed out that the 
termination of the protectorate involved no change in the 
quo as regards the position of other powers m Egypt 
Itself The welfare and integrity of Egypt were necessary 
to the peace and safety of the British Empire, which would, 
therefore, always retain as an essential British interest the 
special relations between itself and Egypt, long recognised 
by other governments These special relations, as defined 
in the declaration of Egyptian mdependence, had been laid 
down as matters in winch the rights and interests of the 
British Empire were vitally involved, and the British Govern- 
ment would not admit them to be questioned or discussed 
by any other power In pursuance of this principle they 
would regard as an unfriendly act any attempt at interference 
in the affairs of Eg3q>t by another power, and would consider 
any aggression against the territory of Egypt as an act to be 
repelled with all the means at their command On April 19, 
1923, a new constitution for Egypt as an mdependent State 
was signed by the Sovereign, establishmg a constitutional mon- 
archy with a bicameral legislature and a responsible mmistry 
The Sudan, whose future is regarded as affectmg vitally 
Bntish interests, is imder a condommium of Great Britain 
and Egypt created by agreement of January 19, 1899, which 
negatives any claim of Turkey to suzerainty, and rests the 
Bntish right on conquest , this system was extended by 
agreement of July 10, 1899, to Suakm The supreme imhtary 
and civil authonty is vested in a Governor-General, 
appomted by Egyptian decree with the consent of the Bntish 
Government, and removable only m the same manner , 
he appoints the Provincial Governors and Inspectors who, 
with the chief members of the civil staff, are British, and 
he legislates by Proclamation In the exercise of his powers, 
other than m mihtary matters and as regards appomtments, 
he IS aided smce 1910 by a Cotmal of four offia^s and two 
to four other nominees, but he has the final decision m all 
matters The Government of Egypt has no legislative or 
other control, beyond the fact that the budget is submitted 
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to it for approval and audit, and that irrigation forms the 
subject of joint agreement between the two governments 
Civil and criminal law and procedure have been codified, 
and, while the higher judges and magistrates are British, 
Mahomedan law is admimstered to Mahomedans in speaal 
courts, appeal, provincial and district, by Kadis, and native 
sheikhs and chiefs admimster customary law in their districts, 
subject to appeal to a British officer, and to the limitation 
that no death sentence may be pronoimced 

3 Zanztbar 

Zanzibar preserves some of the appearance of a protected 
State with a very complete transfer of power into British 
control A formal protectorate was annoimced m 1890, 
but more detailed contiol of the admmistration was only 
assumed in 1906, while in 1914 the Foreign Office gave over 
control to the Colomal OjOSlcc, and under an Order in Counol 
of January ai, the present system of admimstration was 
created Government is in effect earned on in the name of 
the Sultan by a Bntish Resident, subordinate to the High 
Commissioner, who is also Governor of Kenya Legislation 
is enacted in the form of the Sultan's decrees, which are 
binding on all persons, when countersigned by the Resident , 
if he annuls his countersignature on the direction of the 
the Colomal OfiB.ee, the decree ceases to be vahd For 
advisory and consultative purposes there is a Council, with 
the Sultan as President, the Resident as Vice-President, and 
three ofiBcial and three unofiBcial members The central 
admimstration is in the hands of Bntish ofiBcers, but there 
are Arab Governors in the towns and viUage headmen 
The Indian Penal and Civil and Criminal Procedure Codes are 
in force, but the basis of civil law is Mahomedan law, and 
native law is recogmsed, if not unjust or immoral 

Over all cases, in which a Bntidi subject or person enjoying 
Bnti^ protection or a foreigner is concerned, junsdiction 
IS exercised by His Majesty's Court, subject to appeal to 
His Majesty’s Court of Appeal for Eastern Africa , m cases 
affecting only subjects of the Sultan, the Sultan’s Courts 
have jurisdiction, subject to appeal to the Bntish judge, 
sitting as the Sultan's Court for Zanzibar, from which app^ 
hes to the Court of Appeal for Eastern Afinca. 



CHAPTER VIII 


THE MANDATED TERRITORIES 

I The Pacific and African Mandates 

It would have been the wish o£ the Dominions that the 
temtones conquered from Germany in the Paafic, and 
Africa, should have followed the usual fate of war, and been 
annexed on the defeat of Germany to the victors , but this 
pohcy was defeated by President Wilson's msistence on the 
system of mandate The Imperial Government was pre- 
pared to accept that system in Central Afnca, but desired 
annexation in the case of South-West Africa and the Paafic 
temtones, but insistence on this proved impossible The 
essential aims of the Dominions were, however, secured by 
the formulation of a C " class of mandates apphcable to 
temtones which, " owing to the sparseness of population, 
or their small size, or their remoteness from centres of avihsa- 
tion, or thar geographical contiguity to the temtory of the 
mandatory and other arcumstances, can be best admimstered 
under the laws of the mandatory as integral portions of the 
temtory, subject to safeguards in the mterest of the indigenous 
population ” The safeguards referred to are set out m an 
earlier portion of Clause XXII of the Covenant of the League 
of Nations, as “ freedom of consaence and rehgion, subject 
only to the maintenance of pubhc order and morals, the 
prohibition of abuses, such as the slave trade, the arms traffic, 
and the hquor traffic, and the prevention of the estabhshment 
of fortifications, or naval and mihtary bases, and the mihtary 
training of the natives for otho" than peace purposes, and 
the defence of the temtory " These are the conditions 
applicable to mandates of " B type ruled to be apphcable 
to the peoples of Central Afnca, but in then case there is 
added the obhgation to secure equal opportunities for the 
trade and commerce of other members of the League This 
obhgation might be deemed to be apphcable as a means of 
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safeguarding the natives from commeraal exploitation lu 
the interests of nationals of the mandatory state, but this 
interpretation has not so far been admitted by the Imperial 
or Domimon Governments, and it is certain that it was 
never contemplated to apply this rule to these cases, which 
comprise the Austrahan mandate for New Gmnea, the New 
Zealand mandate for Samoa, the mandate for Nauru to the 
Crown, and that for South-West Africa to the Umon, all 
approved formally by the League of Nations in December, 
1920 The mandates, though approved by the League, 
were allocated by the pnnapal allied and associated powers 
in virtue of the cession to them unconditionally of the tern- 
tones in question by Germany ^ 

The terms of these mandates are essentially reproductions 
of the stipulations of the League Covenant Full power of 
administration and legislation, as an integral part of the 
temtory of the mandatory, is conceded, and the nght to 
apply the laws of the mandatory to the temtory The man- 
datory must promote to the utmost the matenal and moral 
well-being and the soaal progress of the inhabitants Tlie 
slave trade must be prohibited, and forced labour, imless for 
essential pubhc works and services, and then only for adequate 
remuneration The traffic m arms and ammimition must be 
regulated by the pnnciples of the international convention 
of September 10, 1919, and the supply of intoxicating spirits 
and beverages to the natives must be prohibited The 
natives may not be framed m arms save for local pohce and 
internal defence , no naval or mihtary base, or fortification 
IS permitted Freedom of worship and the free entry of 
missionaries are imperative An annual report must be made 
to the Council of the League, whose consent is necessary for 
any change in the terms of the mandate, and any dispute 
regardmg the interpretation or application of the terms must 
be referred to the Permanent Court of International Justice 
under the League Covenant The annual report is a matter 
of importance , it is examined by the Mandates Commission 
of the League, an impartial bod^y on which a majority of 
members axe not nationals of mandatory States, which 
obtains explanations from a responsible officer of the manda- 
tory, and the report of the Commission with any observations 
of that officer axe subnutted to the League The Assembly 
^ See Keiths Joiinrn Comp Leg , iv 71 
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meeting of X922 was marked by the firm explanation by the 
representative of New Zealand that the Domimon was in 
no way subject to the orders of the Commission or of the 
League The position is, indeed, perfectly clear , the Com- 
mission or the League have no power over the mandatory 
other than the general nghts in respect of international 
matters conferred in the Covenant generally On the other 
hand, it is clearly the duty of each mandatory to make the 
conception of a mandate effective by frank discussion 
and consideration of all suggestions emanating from the 
Mandates Commission, a body of impartieil critics On 
these matters, of course, as on other League questions, 
direct commumcations proceed between the League and 
the Dominions 

New Guinea is governed by the Commonwealth under 
the New Guinea Act, 1920, which creates New Guinea a 
territory of the Commonwealth, entrusts the admimstration to 
an admixustrator, and vests sole legislative authority in the 
Governor-General The act also provides for the observance 
of the fundamental principles set out in the mandate, but 
goes further in absolutely forbidding compulsory labour 
under any conditions Under the act mihtary admimstration 
ceased on May 9, 1921, when there came into operation 
Ordmances substituting Enghsh law for German, appl37ing 
various Commonwealth and Queensland acts, and preserving 
the natives their land nghts and their customs as regards 
cultivation, barter, hunting, and fishing Tnbal mstitutions, 
customs and usages, have also been preserved save where 
they conflict with the general pnnciples of humanity The 
supply of firearms, ammunition, hquor, and opium to natives 
IS absolutely forbidden, and a system of law courts has been 
created One effect of the change of regime is important , 
the German Government made no objection to the entry of 
Japanese and other Asiatics, and accorded Japanese a 
privileged position almost equal to that of Europeans , 
Japan has, therefore, not tmnaturally represented that the 
apphcation of the immigration regime of the Commonwealth 
renders the position of her nationals mfenor to what it was 
under the German r(6gime 

In the case of New Zealand the power to legislate for 
Samoa is derived, not as m the case of the Commonwealth 
from the constitution, which provides for legislation for 
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temtones placed under the authoiity of the Commonwealth, 
but from an Imperial Order m Council of 1920 Originally 
the constitution was embodied in an Ordei in Coimcil of the 
New Zealand Government, but this W'as replaced by the 
Samoa Act, 1921 The executive government is \ested in 
an admimstrator acting under the Minister of External 
Affairs of the Domimon Legislative power belongs without 
restriction to the Governor-General m Coimcil, while a 
Legislative Council of not more than four officials, and a 
hke number of non-officials, is estabhshed, the members to 
be nominated by the Governor-General, and to be natural 
bom British subjects or Samoans, bom there The powers 
of the Admimstrator in Legislative Council are hmited , no 
oidinance may affect the royal prerogative 01 title to land , 
impose customs, or export duties , estabhsh any body 
corporate , create any local authority with rating or legis- 
lative authority , estabhsh paper currency , or impose 
penalties over one year's imprisonment of £100 fine Enghsh 
law IS made apphcable, subject, however, to the retention 
of Samoan land and succession laws, and the giving of dis- 
cretion as to the enforcement of contracts to which natives 
are parties Land is classified as Crown, European and 
native, the latter being vested in the Crown, but merely as 
trustee for the beneficial title owners under the native title, 
and subject to the customs and usages of the native race 
Restrictions are placed on the alienation of native land 
Full provision is made for civil and criminal jurisdiction by 
a High Court with an appeal to the Supreme Court of New 
Zealand All property rights of the German Government 
are vested in the King Careful as the legislation is, there 
has been much feehng in the island, and a petition was 
presented to the King in 1921 askmg, in effect, that the 
Imperial Government should assume direct admimstiative 
control, a request which was necessarily refused A serious 
difficulty arises from the necessity of employmg indentured 
Chinese labour to maintain cultivation of the estates, 
estabh^ed under the German Government Umbrage at 
this action has been taken m labour arcles in New Ze^and, 
and the pohcy is not popular even with the government, 
winch has adopted it merely faute de vmeux The moral 
difficulties involved are reflected in the inclusion, through 
the insistence of the Legislative Council, in the Samoa_Act, 
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1921, of a section forbidding mamages between Samoans 
and Chinese The position of the Chinaman is not emiable, 
since he is forbidden to settle, and his emplo5anent accord- 
ingly presents in a imnor degree the objections which 
led to the teixnination of Chinese labour in the South 
African mines The Faipule, leading chiefs, representing 
every district, appointed by the Administrator, meet 
twice annually, and draft native orders for submission to 
the government 

In the Umon legislation for South-West Africa has been 
passed, not as m the Commonwealth imder the constitution 
power to deal with temtones, nor tmder Imperial authority, 
as m New Zealand, but tmder the general power to legislate 
for the peace, order, and good government of the Umon 
given, in the South Africa Act, 1909 The vahdity of the 
exerase of this power may conceivably be questioned on 
the score that it is extra-temtonal legislation, but it may 
be defended on the ground that the mandate by inference 
confers the power to legislate The government of the terri- 
tory IS rendered more than usually difficult through the 
existence of a large German population, beside the much 
reduced native races Civil admimstration was mtroduced 
on December 31, 1920, m heu of mihtary law The legislative 
power IS vested m the Governor-General, who, in admmistrative 
matters, is represented by an Admmistrator, assisted by an 
advisory council of mne representative atizens By a Pro- 
clamation of 1919, Roman Dutch law, avil and criminal, 
as existing m the Umon in the Cape province on January i, 
1920, was introduced into the territory, and an elaborate 
judiaal system estabh^ed , the magistrates in the distncts 
act also as admmistrative officers m charge of native affairs 
Land set aside for reserves for natives may not be ahenated 
from them, save with the assent of the Umon Parhament 
A number of reserves have been marked out, in which the 
tnbal chief, or an elected or appointed headman, is responsible 
to the magistrate for law and order, and receives a small 
salary , these reserves are to serve as the means of seeming 
a contented and settled population and a recruiting ground 
for labour The labour laws are deadedly drastic , in areas 
open to European settlement every native, not infirm or 
aged, must be in employment unless he has visible means of 
support, interpreted as the possession of ten head of large 
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stock or fifty head of small stock, aad this rule is enforced by 
a rigid pass law under which the movements of the natives 
are strictly supervised Ovamboland and Rehoboth are 
excepted from this system of forced labour, but Ovambos 
and Bastards who leave these areas fall under its provisions 
The regime, however stnct, is much superior both in intention 
and execution to that of Germany, although at the League 
Assembly of Z922 it was necessary for the representative of 
the Union to promise a full inquiry into allegations of mhuman 
methods of enforcing payments of taxes ^ The German 
population claims the right to use the German language 
officially, but this has not been conceded, though the use of 
German as a medium in elementary education and its sub- 
sequent study IS penmtted The tjmon has also permitted 
naturahsation of Germans, but has not attempted to force 
its nationahty on them , it regards them as without nation- 
ality of their own, m view of the terms of the treaty 
of peace, imder which the Umon had the full right to 
deport the whole population of German origin, though 
m pomt of fact it reframed from so doing * A further 
point of difficulty is the question of the future of the 
territory, for wluch the Nationahsts m the Umon claim 
the right of self-determmation, that is by the wish of the 
European settlers, whose interests obviously cannot properly 
be treated as paramoimt 

Nauru presents pecuhar features , the admimstrative, 
legidative, and judicial authority are vested under agreement 
between Majesty’s Government in London — a cunous 
and significant phrase for the Imperial Government — ^and 
the governments of the Commonwealth of Austraha and 
New Zealand, in an admimstrator who is appomted for five 
years by the Commonwealth Government, and thereafter 
will be appomted as may be agreed upon , this arrangement 
IS approved by the Nauru Island Agreement Act, 1930, of 
the Imperial Parhament, whidi removes any doubt as to 

*■ The result of the inquiry, as discussed at the Teague Assembly of 
1923, shows that aenous errors have been made m adnumstrative 
methods, and that the full responsibility of a inmidatoiy has not yet 
been fully appreciated The nindamental difficulty hes m the fact 
that the mandatory system is based on the mtearest of the natives as 
paramount, while government m South Africa relegates native mterests 
to a secondary position 

■ The Teague Council in 1923, approved the principle of conferring 
British nationahty on all Germans who did not object 
T £ 


X 
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the powers of the administrator, and by Dominion legislation 
At the same time the three governments have purchased 
the rights of the Pacific Phosphate Company in the guano 
deposits, and their exploitation is conducted on their behalf 
by a Board of thiee Commissioners, whose duty is to dispose 
of the product for agncultuial purposes m the three countries, 
in the proportions of forty-two per cent for the United 
Kingdom and Australia, and sixteen per cent for New 
Zealand, this representing the proportions in which the 
^3,500,000 purchase money was paid The arrangement 
has been the source of mistmderstanding in the League 
Mandates Commission and elsewhere, on the score that a 
monopoly was thus bemg created against the spint of the 
League Covenant , but it is clear that the commercial side 
of the matter is purely one of the acqmsition by the govern- 
ments of an existmg vahd monopoly, though it remains 
dubious whether the governments should have dehberately 
placed themselves m a position m which their commercial 
interests may run counter to the effective care of the natives 
which IS imposed on them by the mandate The govern- 
ments are under an obhgation in no wise to interfere m the 
activities of the Commissioners, an arrangement which may 
be productive of dif&culty, if these operations ever come to 
run clearly counter to native needs 

In Central Africa portions of the German terntones of 
the Kamerun and Togoland have been acqmred under man- 
date by the United Kingdom, and arrangements have been 
made for their admimstration in connection with the adjacent 
terntones in the Gold Coast and Nigena, while the much 
more important acquisition of German East Afnca, less 
portions handed over to Belgium imder mandate, has been 
erected into the Tanganyika temtory, provision for whose 
admimstration is made by Order m Council of July 22, 1920 
imder the Foreign Jurisdiction Act, 1890, or the preiogative 
The admimstration is entrusted to a Governor, ivith an 
Executive Council of the usual colomal type , but sole legis- 
lative power is vested in the Governor, who, in legislating, 
IS reqmred to respect native laws and customs, save where 
opposed to justice or morahty, and may not alter any Order 
in Council without previous approval A High Court with 
full junsdiction is estabhshed in both civil and crmunal 
matter, and the Indian Civil Procedure, Cnzmnal Procedure, 
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and Penal Codes are introduced, together with the Enghsh 
common laws, doctrines of eqmty, and statutes of geneial 
apphcation so far as the circumstances of the territory permit 
In all cases to which natives are parties the court is to be 
gmded by native law so far as it is apphcable, and is not 
repugnant to law and justice or any enactment, and to decide 
according to substantial justice without undue regard to 
techmcahties or delay Appeal lies to the Court of Appeal 
for Eastern Africa 


2 The Mandates for Palestine and Iraq 

The mandates for Palestine and Iraq fall under the 
provisions of clause XXII of the League of Nations Covenant, 
which contemplates, in the case of mandates for portions of 
the Turkish Empire, the rendering of administrative advice 
and assistance to peoples not yet able to stand by them- 
selves The two cases, however, have been treated very 
differently, for the British Gkivemment had pledged its^ 
to the estabhshment of a national home for the Jewidi people, 
and this pledge was homologated by the other alhed powers, 
and, therefore, has attained recogmtion m the mandate ' 
finally settled in 1922 by the approval of the League 
of Nations, after due arrangements had been made 
with the Umted States to secure the interests of Amer- 
ican citizeas, despite the failure of the United States to 
join the League In the case of Iraq, on the other hand, 
the Imperial Government, after an apparent mchnation 
to treat the territory as a colomal mandate, definitely 
abandoned the conception and adopted the scheme of 
an alhance 

The Palestine mandate of July 24, 1922, imposes the 
duties of securing such political adiiumstrative and economic 
conditions as will assure the estabhshment of a Jewish 
national home, the development of self-governing mstitutions, 
including self-government for localities, and the safeguarding 
of the civil and rehgious nghts of all inhabitants of the terri- 
tory The Zionist organisation is recogmsed as an agency 
to co-operate with the administration in securing Jewish 

* Parliamentary Paper, Cmd 1785 For Arab objections see Cmd 
1700, and for Church questions, Cmd 1708, 
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interests, and a policy of immigration of Jews is enjoined, 
but so as not to prejudice the lights and position of other 
sections of the population A nationahty law to favour 
Jews who immigrate becoming citizens must be passed 
AH privileges of foreigners, including rights of jurisdiction 
under the capitulations, are abrogated, the mandatory being 
reqmred to secure the estabhshment of a judicial system 
wluch will safeguard the nghts of foieigners and rights of 
rehgious denominations, especially as regards trust admims- 
tration The mandatory is reqmred to secure the preservation 
of existing nghts regarding the holy places of Palestme, 
to secure through a Commission appointed by the League 
Council the handing over of holy places to the permanent 
care of smtable custodians, and to provide freedom of con- 
saence and the exeicise of rehgion , no person may be 
penahsed because of race, language, or rehgion, or forbidden 
to enter on rehgious grounds Missionary enterpnse is only 
to be subject to considerations of public order and good 
government Military forces can only be organised on a 
voluntary basis for the pieservation of peace and defence 
No discrimination between nationals of the League States 
IS pemussible m any matter of commerce, taxation, navigation, 
or exercise of professions, or the export or import of goods, 
but special customs arrangements may be made with any 
state formerly part of Asiatic Turkey or Arabia The man- 
datory is to inaugurate a land system to promote closer 
settlement and mtensive cultivation All foreign relations 
are to be in the hands of the mandatory whose extradition 
treaties are to apply Enghsh, Hebrew, and Arabic are to 
be of&cial languages An annual report to the League is 
required, any dispute must be submitted for arbitration 
to the Court of International Justice, and the mandate may 
not be altered without the assent of the Council of the League, 
which, even on a proposal by the mandatory, may not, it 
seems, act by a majority 

The constitution of 1922 provided by Order m Coimal 
of August 10, X922, estabhshes the control of the admims- 
tration in a High Commissioner, aided by an Executive Council, 
who IS given full powers over the pubhc lands and over 
mines, subject to vsJid concessions For legislation a Cormcil 
IS provided consistmg of ten ofi&cial, and twelve imof&cial 
members m addition to the High Commissioner, with a 
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duration of three years ‘ The elected members aie to be 
selected by an electorate, consisting of all male Palestmian 
citizens over twenty-five years of age, through a sjstem of 
primary elections, by which in suitable voting districts 
secondary electors at the rate of one for 200 electors wiU be 
selected The electors wiU be divided into twelve colleges, 
each rehgious denormnation being assigned a number of 
these m proportion to its number of secondary electors, and 
these colleges will elect the membeis No ordinance may 
vary the terms of the mandate 01 restnct complete freedom 
of rehgion, or discmmnate on grounds of rehgion, race, or 
language, and Ordmances may be refused assent by the 
High Comimssioner, or reserved, and, even if assented to, 
may be disallowed by the Crown , any ordmance affecting 
any matter dealt with m the mandate must be reserved 
In addition to an elaborate senes of civil® and criminal 
courts, there are estabhshed Moslem, Jewish, and Chnstian 
Rehgious Courts, which are to deal with matters of 
status of Moslems, Jews, and Chnstians, and with rehgious 
endowments On immigration questions the High Com- 
missioner must consult with a committee contammg not 
less than half the imofficial members of the legislature, and, 
in the event of disagreement, a leport must be made to the 
Secretary of State, whose views shall be final The constitu- 
tion, it will be seen, affords a very limited measure of self- 
government to the majonty of the people, and represents 

*■ The first elections were rendered invalid by the abstention of the 
Arab voters, as a protest against the denial of self-determination, and 
accordingly, in June 1923, they were cancelled, and a nominee advisory 
Council appomted ad interim pending effective elections, but the 
Mahomedan and Christian members dedmed to act if their action was 
to be regarded as homologatmg the constitution Viscount Giey 
(House of Lords, June 27, X923) suggested a modification of the policy 
of the Government m favour of respecting the civil rights of the 
Arabs, while affording facihties for the estabhshment of a Jewish 
Umversity and of a home of Jewish culture In Oct 1923, an offer 
was made to the Arabs to create an Arab Agency with functions parallel 
to the Jewish Agency under the Mandate, but tnis proposal was rejected 
by the Arabs The territory is thus reduced to Crown Colony govern- 
ment, which cannot be permanent The cost to Bntam in 1923-4 was 
^£1,500,000 , Cmd 1989 , see also Cmd i88g 

• The civil law is the Ottoman law m force on November i, 19x4, 
subsequent statntoiy law, and English law, so fax as apphcable 
Specifu provisions secure foreigners the nght of trial by British 
judges 
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an effort to secure effective powers to further Jewish 
immigration The combination of the idea of self-government 
and a Jewish home is, mdeed, an obvious impossibihty, since 
both Arabs and Christians dishke Jewish imgiation, especially 
as many of the Jews are accused of Bolshevist tendencies 
Any re^y large influx is at present precluded by economic 
conditions The question of the control of the Holy Places 
has necessitated new proposals to meet the demands of the 
other members of the League 

The Mesopotamian mandate was ongmally presented to 
the League in a form, implymg the duty of the mandatory 
to prepare a constitution for the territory, and included 
much the same general provisions as in the case of Palestme 
but without the complications mvolved m the idea of a 
Jewish national home, and the issue of the holy places, 
with which the mandat oiy was to have no concern But this 
proved to ignore the strength of local fedbing, and the un- 
wilhngness of the British taxpayer to continue incurring the 
heavy expense which proved necessary m order to keep the 
people of Iraq rmder control, although free use of aeroplanes 
in heu of troops reduced the cost considerably An alliance,^ 
therefore, was decided on and signed on October lo, 1922, 
while contemporaneously an assurance was given to the 
Kmg that every effort would be made to deterrame the 
boundaries of the country m order that successful apphcation 
might be made to the League of Nations for the admission 
of Iraq to membership, and the mandate thus brought to a 
dose Under the alhance advice and assistance are to be 
afforded to the Kmg, without impairing national sovereignty 
A constitution is to be provided by the Kmg and the Con- 
stituent Assembly, which must secure freedom of conscience 
and worship, forbid discnmmation on the score of race, 
religion, or language, and secure to each commumty the 
right of educating its members m their own speech^ The 
Kmg IS to accept the advice of the High Commissioner for 
the duration of the treaty on all important matters affecting 
the mtemational and financial obhgations and interests of 
the British Crown, and must ensure the stabihty and good 
organisation of the finances of the Iraq Government, so long 
as that Government is under financial obhgations to the 
Bntidi Government. Such obligations are to be regulated by 
^ Parliamentary Paper Cmd, 1757 
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special agreement providing for the transfer to the Iiaq 
Government of certain properties, and the making of advances, 
while progressive repajTnents are to be made m due course 
Military aid to the Iraq Government is to be provided for by 
a separate agreement The King is to be represented diplo- 
matically at London and elsewhere by agreement , m other 
places the British Government wiE look after Iraq mterests 
Foreign powers may be represented in Iraq under exequaturs 
from the King, but after agreement to their appointment 
by the British Government No territory may be ceded or 
leased to any foreign power The judicial system must 
respect the interests of foreigners, and be commumcated to 
the Council of the League There must be no discrimination 
m all commercial matters of every kmd between nationals 
of members of the League, or States entitled under treaty 
with the British Crown to hke treatment, a provision covering 
the case of the Umted States Missionary enterprise must 
be permitted, unless prejudicial to order and good govern- 
ment, a term which may exclude, or at least severely limit, 
such enterprise, as Mahomedan opimon deeply resents it, 
and missionaries are discouraged even in Nigeria outside 
pagan areas The interpretation of the agreement will be 
referred m case of dispute to the Permanent Court of Justice 
The treaty was to last for twenty years, and then to be subject 
to reconsideration , if temunated it would reqmre the con- 
firmation of the League, unless Iraq was by then a member of 
the League, in which case mere notification to the Coimcil 
would suffice By a subsequent arrangement the effect of 
the treaty is limited to a maximum of four years, after 
the ratification of peace with Turkey, the intention bemg 
that it shall termmate earher on the admission of Iraq to 
the League, provision bemg made simultaneously for new 
treaty relations A similar arrangement has been made 
as regards Trans-Jordania, detached from Palestme, 
and placed under an Arab Emir , an Arab feder- 
ation of the Hedjaz, Iraq, and Trans- Jordania is m 
contanplation 

In effect, therefore, the mandatory has very httle formal 
authonty, and the extent of its power will essentially depend 
on the strength of the Iraq Government A weak sovereign 
may lean largely on Bntish aid, if that is forthcoming, which 
IS by no means certain, m view of the absurdity of pasnng 
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any substantial sum for Iraq needs,' havmg regard to the 
utterly problematic nature of the commercial advantages 
to be attained 

One aspect of special difficulty is presented by the 
obhgation imdertaken by the mandatory power m respect 
of the temtonal mtegnty of Mesopotamia, involvmg as it 
has done the question of the retention of Mosul against the 
demands of the Turkish Government, and the b ringing of 
the issue before the Council of the League of Nations, m 
the event of failure to adjust the matter amicably by 
discussions between the British and Turkish governments 

* The cost to Britain of the Middle East was m 1922-3, £zx,ooo,ooo , 
m 1923-4, £8,700,000 , House of Conunons Debates, July 25, 1923 



CHAPTER IX 


FOREIGN JURISDICTION 

The powers of extra-temtonal jurisdiction exercised by the 
Crown at the present day are historically closely connected 
with the pnvileges first granted in 1583 by the Sultan of 
Turkey to the Bntish Levant Company, under which that 
body was permitted a measure of self-government, and the 
nght of exercising jurisdiction over British subjects sojourning 
in the Ottoman Domimons These concessions, which were 
analogous to those acquired earher by the French, were 
consolidated and extended in course of time, until before the 
war the system of capitulations — a term onginally denoting 
no more than heads of agreements — ^secured large and 
compreh^sive privileges to the Crown m all the Turing 
temtones The powers of jurisdiction, exerased by Consuls 
appomted by the Levant Company, were m 1825 transferred 
by an Impenal act to the Crown on the dissolution of the 
levant Company, and m 1843 the openmg of treaty ports 
m China was the cause of the passmg of an act m general 
terms for the exercise of Bntish junsdiction m any foreign 
countnes m which “ by treaty, capitulation, grant, usage, 
sufferance, and other lawful means " the Crown had power 
and junsdiction This measure was succeeded m 1890 by 
a stiU more comprehensive enactment,^ which apphes 
also to the case in which there exists m any coimtry no 
government from which a grant of junsdiction can be 
obtained 

The exerase of such junsdiction, of course, is compatible 
only with cases of semi-baxbarous countnes, or countnes 
under conditions of avihsation so disparate from Bntish 
conditions as to render it unjust and unfair to subject Bntish 
subjects to the control of their courts Accordingly, the 
progress of avihsation m Japan was followed by the Treaty 
of 1894, which provided for the extinction, in 1900, of all 
Bntish ectra-temtonal junsdiction there, and assurances 

1 The Foreign Jurisdiction Act, 1890 (53 & 54 Vict . c 37) 
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have been given to China of the desire to withdraw this 
control as soon as China can estabhsh suitable conditions 
affecting the tnal of Europeans In Egypt the system 
attained its ftillest development, and was extended to a 
wholesale control of the Eg3rptian Government, which must 
be finally removed befoie that country can enjoy effective 
freedom 

V The extent of the jurisdiction is a matter of treaty and 
usage , in China it is expressly agreed that all questions of 
property and personal rights of British subjects inter se shall 
be dealt with by the British authorities, and that British 
subjects who commit crimes m China shall be pumshed by 
these authorities, while Chinese who comimt crimes against 
Bntish subjects shall be pumshed by the Chinese authorities 
In cases of disputes in civil matters between Chinese and 
British subjects the Consuls are enjoined to seek to secure 
paafic settlements, with the aid of the Chinese authonties 
An analogous system was estabhshed as regards Siam, but 
in 1909 It was largely modified m the direction of substitutmg 
Siamese control in all matters of jurisdiction, subject to 
safeguards for British mterests Both as regards Muscat 
and Persia such jurisdiction is still exercised, but both in 
respect of Iraq and Palestme the terms of the mandates 
provide for the disappearance of all such jurisdiction with 
the substitution of effective legal systems providing for due 
consideration of the rights of foreigners Smularly British 
consular jurisdiction h^ disappeared in those parts of the 
Ottoman Empire under mandate to other powers, and its 
abohtion everywhere has been the aim of the Ottoman 
Government smce the nse of the young Turkish move- 
ment, and the prmciple was conceded by the Allies at 
Lausanne m the treaty of July, 24, 1923 ^ 

In Chma, where the jurisdiction is m most effective exercise, 
the authority of the Crown extends to all British subjects, 
includmg natives of protectorates, and of the Native States 
of India, withm the temtones defined by the Orders in 
Cotmcil under the Act of 1890, regulatmg the exercise of 
jurisdiction , to the personal and propnetaiy rights of such 
subjects wherever resident , to foreigners, over whom 
jurisdiction has been couched by agreement by their 
sovereign , and over Bntish ships and the persons and 
^ Paxliameutaiy Paper Cmd X929 
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property connected with, them PioMncial Courts aie held 
by the Consuls, and there is a Supreme Court to ^\hlch 
appeals he, and from which an appeal may be earned to the 
Judicial Committee The law admimstered is normallj’ 
Enghsh law, but the Courts may also punish offences against 
treaty obhgations, and they have full adimralty, civil, and 
cnmmal junsdiction 

Junsdiction in China tor a time earned with it an imph- 
cation of special interests, or a sphere of mfluence, which was 
definitely asserted dunng the discussions provoked by the 
seizure of Port Arthur by Russia m 1898, a step evokmg 
the acquisition on lease of Wei-hai-wei by Britain The 
treaties arranged m 1922, at Washington, have largely 
negatived this doctnne as regards China by substituting 
msistence on the prmciple of the open door for all trade, and 
equality of opportunity, to which effect has been given 
by the Bntish decision to restoie Wei-hai-wei, and by the 
Japanese evacuation of Shantung ^ France and Bntam have 
special mterests in the adjommg portions of Siam, but the 
latest redistribution of the terntonal areas of that country 
has left a fairly coherent Siamese state, which may reason- 
ably maintain its independence from further encroachment 
Persia, which long was divided by the Anglo-Russian arrange- 
ment of 1907, into two spheres of mfluence with a neutral 
area, would under the Anglo-Persian agreement negotiated 
in 1919 * have fallen more definitely and exclusively imder 
British influence , the rejection of that agreement has left 
Persia, theoretically at least, more independent than before 
the war Bntam, however, stiU maintains special interests 
in the Persian Gulf and over the Sultanate of Muscat, while 
her interest in the security of the Red Sea route to India and 
the east has resulted m the maintenance of relations with the 
tnbes of Arabia, and m special with the kmgdom of the Hedjaz, 
which IS of special importance m consequence of the mandates 
for Palestine and Iraq In Afnca the process of partition has 
almost removed the possibihty of spheres of influence, as 
Bntam has in the Anglo-French convention of April 8, 1904, 
dismterested herself as regards both French and Spanish 
Morocco, while an international regime, under the sovereignty 
of the Sultan of Morocco, has been devised for Tangier But 

^ Parliamentaiy Paper Cmd 1627, pp 42 & 

• ParbameutaTy Paper Cmd 300, 
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Britain has special interests over Egypt, and similarly, in 
India,*’ while she has renounced her claim to control the 
foreign relations of Afghamstan, she still has a special concern 
for Nepal and Bhutan, and m a mmor degree for Tibet, whose 
complete subjection to Chma might be inconvenient for the 
safety of India 

^ Parliamentary Paper Cmd 324 



CONCLUSION 


Our review has shown ns the extraordinary complexity of 
the international and internal lelations of the Empire, which 
constantly defy logical or even prease definition This 
complexity is at once the record of the long process of 
mingled design and acadent which brought the Empire mto 
being, and the sign of its true orgamc umty, which imphes the 
existence of a whole subsisting in and through parts dehcately 
adapted to one another and to the whole As an orgamsm 
the Empire is essentially alive, and in constant process of 
change, so far, it has succeeded m maintaining its umty, 
despite the rapid development of certain of its members, 
and in the great war reveled itself m a strength unsuspected 
by its eneimes, and scarcely realised before then by itself 
How far is it possible that this umty shall be preserved 
in the futuie ? In some measure, it is certain, the Empire 
may be expected to endure, imless influences at present 
unsu^ected arise to destroy it The aspirations of a section 
of the people of Ireland for mdependence have found no 
echo of importance in Wales or Scotland The West Indian 
Colomes readily recogmse that the Bnhsh connection affords 
them opportimities of pohtical evolution which might not 
be furthered by cession to the Umted States In West, 
East, and Central Afnca, Bntish rule, whatever its defects, 
has a record which can compare most favourably with that 
of any other power , on the whole it has preserved the nghts 
of the governed, and now provides the means for the gradual 
and effective partiapation of the people in their own admims- 
tration Ceylon is m dose geographical proximity to India, 
but history tells against its umfication with that territory, 
the way is open to the gradual acqmsition of autonomy on 
the same basis as Malta, and assoaation with the Bntidi 
Empire on this basis obviously affords the most attractive 
future possible to the ndi and fertile island Fiji and the 
other islands of the W^tem Pacific may seem naturally to 
fall into dose connection with Austraha, but there are reasons 
of practical convenience and raaal sentiment which render 
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this result improbable at any early date Sea power seems 
to demand the retention of Gibraltar and Malta, despite 
racial ties with Spam and Italy, and in the latter case the 
grant of autonomy m local affairs affords the Maltese doubt- 
less the most favourable pohtical position which it is possible 
for them to attain Nor is it easy to imagme that Hong 
Kong, the Straits Settlements, and the Malay States could 
fare better than they do in close unity with the Empire 
India presents problems of pecuhar difficulty The path 
to autonomy withm the Empire has been defiiutely marked 
out, but, before that status can be achieved, it is necessary that 
India should be in a position to defend herself against frontier 
tribes, and to preserve mtemal order, without caUing on the 
services of troops from the Umted Kingdom A defimte 
beginning of the process leadmg to this end has been made 
by the deasion m 1923 to commence vnth an experiment 
of gradually of&cenng eight umts of the Indian army with 
Indian ofiELcers, but the process must be slow, and, until 
an effective Indian army is available, India cannot be fully 
autonomous India has, however. Imperial traditions and 
an anaent civihsation , will it be satisfied with autonomy 
■within the Empire ^ The strongest force telling against the 
possibihty of such satisfaction is the impossibility of the 
grant by the Domimons of freedom of entrance to Indians 
The refusal is necessary if the racial punty of the people of 
the Dominions is to be preserved, but it creates a bamer 
between India and the Dominions, nor do there exist between 
these temtones such commercial relations as would tend 
to rmider them -vateilly mterested m one another’s prosperity 
In the case of the Umted Kingdom itself no bar on immigra- 
tion exists, and -trade r^abons are dose and vital, but the 
resentment fdt at the attitude of the Domimons is apt to 
fall also on the Umted Kingdom, and pohticians are prone 
to regard the history of British rule m India, not as the 
necessary means of consohdatmg and uniting the temtory 
as a prelude to self-government, but as a selfish process of 
exploitation Yet there are very important considerations, 
the weight of which may become more obvious as, -with the 
advance to self-government, the tendency arises to take long 
•views The facility with which India has ever been invaded 
from the north-west, and the great advantages of connection 
■with a world Empire m resistmg such invasion, may ultimately 
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prove a strong incentive to the maintenance of Imperial 
unity 

In the case of the Dominions, the presence of a gieat 
oiiental power in the Pacific, and the possibihty of the re- 
generation of China, have convinced the great majority of 
the people of the Commonwealth and of New Zealand of the 
necessity of rel5nng on some external force to secure them 
in the occupation of the lands which are at present so com- 
paratively weakly held in point of population The choice 
as regards alliances is restricted to the United Kingdom 
and the Umted States, and, highly as the power of the Umted 
States IS appreciated in Australasia, it is recognised that 
there would be grave difiiculty in securing any alhance 
which would ensure Austraha and New Zealand the measure 
of autonomy and protection which they now possess Strength 
IS thus lent to the natural ties which attach these essentially 
British lands to the Umted Kingdom, and it is sigmficant 
that it is precisely their governments which have welcomed 
most eagerly the propos^ of co-operation with the Umted 
Kingdom in proj ects of eimgration from that country Canada, 
it may be frankly admitted, stands in a very different posi- 
tion , the aegis of the Monroe doctrine is cast over her, and, 
if she chose to seek independence, she recogmses that she 
could do so without jeopardismg her national existence, 
save m so far as the tendency to imion with the Umted States 
might then become 11 resistible The French Canadian 
population, however, would deprecate mdependence as 
menacing the pecuhar protection for their language and 
rehgion which is secured under the Canadian constitution, 
and the Bntish element of the population has many dose 
ties of sentiment and interest with the Umted Kingdom, 
and values a connection which preserves for the Doimmon 
a measure of mdividuahty, which would be impossible m 
the case of merger with the Umted States The absence, 
however, of any danger which can be averted only by British 
aid, and the example of the Umted States, encourage m 
Canada an appreciation of autonomy and a dismchnation 
to take any active share in the affairs of the Empire as a 
whole, despite the efforts of mdividual pohticians to en- 
courage a more comprehensive outlook Newfoimdland's 
local patriotism has long staved off incorporation m the 
Domimon, her natural fate, but her resources are too small 
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to enable her to play any part of her own in Impenal affairs 
In the Union of South Africa the existence of a strong Re- 
pubhcan sentiment, especially among those of Dutch descent, 
introduces a disturbing factor, and has induced the leaders 
of those of the Dutch population, who approve connection 
with the Empire, to lay the greatest stress on the autonomy 
of the Domimons in internal affairs and their independent 
status within the League of Nations This attitude has 
lately been reinforced by the creation of the Irish Free 
State, avowedly as a comproimse with the Repubhcan ambi- 
tions of the majority of the people of Southern Ireland 
The Dominions have achieved the fullest autonomy m 
essentials m domestic affairs , the problem to be solved is 
whether it is possible to secure co-operation between them 
and the United Kingdom and India as regards foreign pohcy , 
if this IS impossible, then a weakemng of the Empire by the 
severance of certain of its members is unavoidable At 
present the general control of foreign affairs remains with 
the Umted Eangdom, and it is accordant with this that she 
alone maintains a formidable navy and an army fit for 
foreign service on the outbreak of war, defiraymg the cost 
without aid of any substantial character from other sources 
At the same time, in important fields of international relations, 
the Dominions and India have, as members of the League 
of Nations, an independent status of their own, and with 
the expansion of the activities of the League the separate 
character of the Doimmons and India must tend to become 
accentuated The normal anticipation that the several 
parts of the Empire would take coimsel together and seek to 
present a umted front at League meetmgs has not been 
fulfilled , mdeed, no senous attempt to bnng about such a 
result seems even to have been attempted Yet it is manifest 
that divergent action by parts of the Empire in League matters 
may ultimately compromise senou^y Impenal umty 

It IS well to appreciate the danger of the present position, 
which has come to be more and more clearly reahsed m New 
Zealand, but it is by no means easy to apply a remedy, 
especially as for various reasons Canada, South Afnca, and 
the Insh Free State are anxious to assert autonomy, and 
disinchned to concert common action m any formal manner 
The simple solution of the creation of a true federal govern- 
ment, empowered to deal with foreign affairs and defence. 
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IS supported by public opimou m none of the Dominions, 
save possibly New Zealand, and must be pronounced for the 
time being at any rate wholly beyond the sphere of practical 
pohtics From the Domimon standpoint it is open to the 
fatal objection that, as matters stand, they would possess 
less weight in the counsels of the Imperial Government than 
they do at present, while they would be placed under definite 
obhgations as regards finance and mihtary and naval pre- 
parations It follows, however, that the Domimons and 
India cannot attain as matters stand the position of equal 
partners in the control of the foreign pohcy of the Empire , 
in such measure as this condition of affairs was attained 
<iunng the war it was precisely because the Doimmons and 
India had undertaken their share of the burden, and, theie- 
fore, were entitled to take part in the dehbeiations which 
detei mined the use of their resources But there remains 
much that is of value to the Domimons , they have the right, 
it IS clear, to be consulted as far as practicable in all matters 
of general interest, as in the case of the treatment of Egj*pt, 
and of the Washmgton negotiations of 1921-22, and to 
expect that m any matteis afiiecting them especially, as in 
the case of relations between Canada and the Umted States, 
their desires should be adopted as gmding the pohcj. of the 
Impenal Government More than this can hardly be regarded 
as possible or desirable The suggestion, in particular, that, 
in matters affecting itself primarily, each Domimon should 
be at liberty to deal direct with foreign powers would in- 
evitably bnng about conflicts of mteiest fatal to Impenal umty 
No more effective machinery to secure co-operation in 
foreign affairs appears possible than the penodical meetmg 
in conference of the Premiers of the Empire, supplemented 
by telegraphic commumcations and the regular supply of 
full confidential reports on foreign affairs by the Impenal 
Government to the Domimon Governments, and India, thus 
enabhng Domimon Governments to form opmions and re- 
present their views besides guidmg pubhc opmion in the 
Domimon Parhaments In matters specially affectmg any 
Domimon or India, the views of that territory, of course, 
become of paramount importance, and it is normally possible 
to give effect to these views, and to associate Domimon or 
Indian statesmen in the formal steps necessary for this pur- 
pose The same procedure is possible when g«aeral pohtical 
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arrangements become the subject of formal treaties, as in the 
case of the Treaties of Peace and the Washington Conventions 

It is, however, clearly essential that nothing should be 
done hastily to dimimdi the formal unity of tiie Empire 
The procedure of the League of Nations Assembly, m which 
the Dommions and India are represented by delegates who 
have no other credentials than appomtment by their own 
governments, is unquestionably a source of nsk to the 
Empire, and the danger would be greatly mcreased by any 
extension of the process or any attempt to appoint mdependent 
representatives of the Domimons m foreign cotmtnes For 
the British Empire the disadvantages of the refusal of the 
Umted States to ]om the League of Nations have m no 
small measure been compensated for by the stress which was 
laid, both m the negotiations for the appomtment of a 
Canadian Munster at Washmgton,^ and in the matter of the 
Washington Conference, on the maintenance of the diplomatic 
umty of the British Empire 

One expedient for co-ordmatmg the action of the Impenal 
and Bomimon Governments has frequently be^ discussed, 
the selection of a member of the Cabmet of each Domimon 
to reside in London and to act as a channel of confidential 
communication between the governments The suggestion, 
however, has failed to find acceptance m the Domimons,^ 
largely on the ground that such a rmmster would be tmable 
to act effectiv^y on behalf of the Doxmmon, and would have 
to be merely a mouthpiece of Dommion views which could 
more simply be transmitted through the Governor-General 
or even the High Commissioner for the Dommion in London 

The development of Dommion autonomy suggests the 
desirabihty of making provision for the arbitration of dis- 
putes ansmg between the Umted Kmgdom and the Doimmons, 
or the Doimmons inter se, there bemg clear objections to 
resort to the Permanent Court of International Justice in 
such mter-Impenal differences 

The cause of Impenal umty might also be promoted by 
a reform of the Judicial Comrmttee of the Pnvy Council, 
so as to make it m composition a truly Impenal body, 

* For Mr Hughes’s objections to such aa appomtment, see Common- 
wealth Debates, 1923, p 1783 

■ For Mr S M Bruce’s approval, see Commonwealth Debates, 1923, 
pp 1482 f , compare Mr Hughes, p 1779 
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empoweied to deal with appeals from eill the coiirts of 
appellate junsdiction m the Empire 

The fundamental condition, however, of the maintenance 
of umty IS the continued supremacy within the Empue of the 
mle of law and the maintenance of the sovereignty of the 
Parliaments of the Empire, each in its own sphere The 
development of the Empire has essentially depended on the 
Parliamentary system, and its destruction m the United 
Kingdom or the Dominions, would involve grave danger to 
the contmuance of effective relations within the Empire 
There ha\e, it must be admitted, been regrettable signs of 
late years of some diminution m respect for the sovereignty 
of Parhament The example of the lawless resistance proposed 
m 1914 to the operation of the act for the reconstitution of 
Irish government has not been forgotten, and in 1921 the 
state appeared to be menaced for a moment by a combined 
effort on the paits of the mmers, the railwa3mien, and the 
transport workers, to coerce Parhament and the Government 
into a concession of the demand of the former for the nationali- 
sation of the mmes, while m the general election campaigns 
of 1922 and 1923, there was exhibited in certain parts of the 
country an intolerance of free discussion and a preference 
for unconstitutional methods on the part of supporters of 
Commumstic views Other parts of the Empire have not 
been exempt from similar phenomena In Canada, there 
was widespiead defiance in 1917-18, of the legislation regarding 
compulsory service, especially m Quebec, despite the efforts 
of the responsible heads of the Liberal party to discountenance 
the agitation Austraha and New Zealand have been the 
scene of several serious efforts by organised Labour bodies 
to put constraint on the legislatures by the instrument of 
strikes on a wholesale scale mtended to paralyse commum- 
cations, the supply of fuel and food, and the pubhc services , 
the pohce strike in Victoria m 1923, necessitated the grant- 
ing of mihtaiy assistance by the Commonwealth Government, 
m accordance with the power conferred m the constitution 
upon the Commonwealth to aid a State m such crises 
In the Umon of South Africa nots on the Rand spread, m 
Z922, mto an armed rebellion, m which the strikers were 
encouraged by delusive hopes of Nationalist aid, and which 
could only be put down by formal mihtary operations, con- 
ducted with vigour and skill by the Government In India, 
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the first three years of the new form of administration were 
marked by the deliberate refusal of co-operation by a vast 
section of the electorate, and by efforts to throw the country 
mto confusion by passive resistance to the administration 
The elections of 1923, have shown the return of a large 
number of members of the legislatures, whose aim is Svara], 
and some of whose leaders are held to mterpret this demand 
for self-government as necessitating in the first place a pohcy 
of making the existing form of government impossible, m 
order to compel the acceleration of the rate of pohtical 
progress 

These expressions of dissatisfaction with the estabhshed 
order of things are not unnatural, m view of the slowness with 
which reforms desired by enthusiasts can be earned through 
the orderly process of Sections and sessions of Parhament 
But they rest, undoubtedly, on a failure to reahse that the 
only effective basis of hberty and progress is ordered discussion 
and submission to the law as it is estabhshed for the time 
being, with concentration on efforts to secure by constitu- 
tional means the change of that law The enormous advan- 
tages of the rule of law are perhaps underestimated in the 
Empire simply because it has enjoyed them so long that it 
does not realise its importance or appreciate that it hes at the 
foundation of the maintenance of the umty of the Empire 
Happily the signs axe still propitious, and we may have a 
reasonable assurance that the system of Parhamentary 
Government wall continue to dominate and to preserve the 
possibility of the harmonious co-operation of the several 
parts of the British Commonwealth 



SCHEME OF THE POLITICAL ORGANISATION OF 

THE EMPIRE 


I 

THE BRITISH EMPIRE IN INTERNATIONAL LAW 

I For all purposes of international relations, other than 
matters dealt with by the League of Nations in accordance 
with the League Covenant, the British Empire forms a 
single unit, represented by His Majesty, the King of the 
Umted Kmgdom of Great Britain and Ii eland, and of the 
Bntish Domimons be3ond the Seas, Emperor of India 

The powers of the King in this capacity, which extend to 
the appomtment and reception of diplomatic agents, the 
making of wai and peace, and the conclusion of treaties 
generally, are exercised on the advice and responsibihty of 
the Government of the United Kingdom The extent to 
which this government frames its action in accordance with 
the views of other governments in the Empne, and the mode 
in which expression is given to the assent of these govern- 
ments to such action, are not, in mtemational law, material 

II For purposes connected with the League of Nations the 
Bnti^ Empire has the status of a umt, to which apply the 
same considerations as in the case of international r^ations 
generally But the League recogmses also as umts the four 
great Domimons Canada, the Commonwealth of Australia, 
Sie Umon of South Africa, and New Zealand , and India, 
including both Bntish India and the Indian States Like 
recognition was m 1923 given to the Insh Free State Action 
taken in these matters by umts other than the Bntish Empire 
is taken on the advice and responsibility of the government 
of the umt concerned, and is not subject to control by the 
Government of the United Kingdom, except, pending the 
attainment of full autonomy, in the case of India 

3x9 
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II 

THE BRITISH EMPIRE IN ITS INTERNAL RELATIONS 

In strict legal theory the British Empire for internal 
purposes is made up of one fully sovereign government and 
legislature, that of the Uiuted Kmgdom, and a numba- of 
subordinate governments and legislatures In pomt of 
constitutional usage the Empire is composed of seven 
autonomous units, with their dependencies, and three semi- 
autonomous units 


(^) Autonomous Umts 

I — (a) The United Kingdom of Great Britain and Ireland, 
including England with Wales, Scotland, and Northern 
Ireland 

Northern Ireland possesses a government and legis- 
lature for local purposes 
(b) The Dependencies of the United Kmgdom 

1 Wtthtn the Br%t%sh Islands 

The Isle of Man, Jersey, and Guernsey (with Alderney 
and Sark) 

These islands possess legislatures not subject to 
control by the Imperial Government. 

2 Outstde the BrtUsh Islands 

Colomes and Protectorates, not possessing responsible 
government, the adnumstration of which is controlled 
by the Imperial Govemmmt 

(a) Colomes with normnee upper houses and elected 
lower chambers — 

Bahamas, Barbados, Bermuda 
(&) Colomes possessing partly elective Legislative 
Counals, without provision for official majorities — 
British Gmana, Ceylon, Cj/prus, Jamaica ^ 

* Jaiuaica has two dependencies, the Cayman Islands, with an 
elective legislature, and the lurks and Caicos Islands, with a nommee 
legislature , the Jamaican legislature can pass acts for both groups 
(26 & 27, Vict c 31 , 36 Vict c 6) In British Guiana for ordinary 
legislation the Governor alone initiates measures, and with his castmg 
vote there is an oMcial majority 
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(c) Colonies and Protectorates in ^\hlch the Legis- 
lative Council, whether wholly nominated or in 
part elective, contains a majority of official 
members — 

Hong Kong, Mauritius, Se3chelles, Stiaits Settle- 
ments , Gambia, Gold Coast, Nigeria, Sierra Leone , 
Kenya, Nyasaland Protectorate, Uganda Protec- 
torate , Fffikland Islands , Fiji , British Honduras, 
Leeward Islands, Grenada, St Lucia, St Vincent, 
Tnmdad and Tobago 

The Councils of Kenj a, the Gambia and Sierra 
Leone legislate also for the Protectorates attached 
to these Colomes 

(d) Colonies and Protectorates without Legislative 
Councils — 

Gibraltar, St Helena , Ashanti, Nigeria Protec- 
torate, Noithern Temtones of the Gold Coast , 
Basutoland, Bechuanaland Protectorate, Swaziland , 
Somaliland , Islands included imder the Western 
Pacific High Commission, Aden with adjacent 
Protectorate , and, from April i, Z924, Northern 
Rhodesia 

In the case of all the Colomes and Protectorates, 
save Bahamas, Barbados, Bermuda, British Hon- 
duras, and the Leeward ikands, the Crown has the 
power to legislate by Order in Council, and thus to 
enact any legislation desired by the executive 
government. 

The New Hebrides is adrmmstered under a con- 
domimum with France 

(c) Mandated Temtones, held subject to the sujiervision 
of the League of Nations — 

Tanganjaka Territory, Togoland, the Cameroons 

Palestine 

Iraq, held under mandate but on terms of alhance 

Trans-Jordan terntory 

(d) Protected States — ‘ 

I States possessing internal autonomy, but in foreign 
affairs conti oiled by the Imperial Government . — 

Bntisih North Borneo, Sarawak 
2. States whose mtemal adnumstration also is super- 
vised by the Irapenal Government — 
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The Federated Malay States, the Unfederated Malay 
States, Brunei, Zanzibar, Tonga 

Egypt, formerly a protected state, is now independent, 
subject to the assertion of special interests by Britain, 
including retention of control over the Anglo-Egyptian 
Sudan 

II — ^The Dominion of Canada 

Powers of legislation and government are divided 
between the federation and the Provinces, viz , Ontario, 
Quebec, Nova Scotia, New Brunswick, Pnnce Edward 
Island, Mamtoba, British Columbia, Saskatchewan, and 
Alberta 

The federation controls directly the North-West Tern- 
tones and the Yukon Territory, in the former of which 
there is a nominee, and m the latter an elective Cotmcil 
with subordinate legislative powers 

III — ^The Commonwealth of Austraha 

Powers of legislation and government are divided 
between the Commonwealth and the States, viz , New 
South Wales, Victoria, Queensland, South Austiaha, 
Western Austraha, and Tasmania 

The Commonwealth exercises direct control over the 
Northern Territory, and the site of the federal capital 
at Canberra and of the port at Jervis Bay 

Dependencies, not parts of the Commonwealth 

Papua, -with a nominee Legislative Council, Norfolk 

Island 

Mandated Terntones — 

New Gmnea , Nauru, under mandate to the Bnti^ 

Empire 

IV — The Dominion of New 2!ealand. 

Dependencies of New Zealand — 

The Cook Islands 

Mandated Territory — 

Western Samoa 

V — The Umon of South Africa 

Subordinate legislative and executive authority 
IS possessed by the Provmces, viz , the Cape of 
Good Hope, Natal, the Transvaal, and the Orange 
Free State 

Mandated Territory — 

South-West Ahnca 
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VI — ^The Donumon of Newfoundland 

VII — The Irish Free State 


(B) Semi-Auionontotis Units 


VIII — ^India 

1 British India 

Powers of legislation and government are di.\ided 
among 

(«) The Indian Legislature and Government 
(&) The Governor's Pro\’inces, viz , Madras, Bengal, 
Bihar and Onssa, Umted Provinces of Agra and 
Oudh, Bombay, Assam, Central Provinces, Punjab, 
and Burma 

A measure of responsible government e'sasts in the 
Provmces in respect of matters transfen ed to the control 
of the legislatuies 

2 Indian States, with varying degrees of autonomy m 
internal affairs but without mtemational status 

IX — ^Malta 

The island enjoys responsible government m regard to 
mtemal affairs, subject to the restnctions rendered 
necessary by the presence of an Impenal naval base 
with a gamson 

X — Southern Rhodesia 

The temtory enjoys responsible government, subject 
to restnctions m the interests of the native population 
and limitations ansmg out of the mmmg and railway 
nghts of the Bntish South Afnca Company 
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Commercial negotiations. Imperial 
co-operation in, 62-70, 03-5 
Commissioners of Woods and 
Forests, 163 

Committee of Imperial Defence, 
77, 78, 161, 1S7-9 
Committee of Public Accounts, 
United Eongdom, 183 Indian 
provinces, 254 

Committee of Supply, in House 
of Commons, 18S 
Committee of Ways and Means, 
in House of Commons, 1S8 
Committees of the Pnvy Council, 
z6i 

Common law, apphcation of, 8, 
9, 141, 185, 239, 285 
Commonwealth of Australia, 
Dommion, xvii, 7, 17, 19, 319, 
322 , constitutional changes, 20, 
23 # shipping legislation, 25 , 
appeals, 30 , flag, 42 , foreign 
relations, 45-8, 72 , relations to 
League of Nations, 48-53, 313, 
31 4» 3x5^ 3x6 , nationality, 60 , 
defence, 79, 80, 96, 97, 99 , 
war efforts, 82, 83 , relations 
with Japan, 87, 88 , views on 
Turkish situation, 89 , preferen- 
tial trade, in , Oriental immi- 
gration, X12-9 , aborigmes, 128, 
129 , church, 149 , responsible 
government, 206, 207 , Gover- 
nor-General, 207-11 , Ministers 
and Cabmet, 2x2-14 , House of 
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Rcp-cccrtaL\es, 215, Senate. 
217, 21S , relations of two 

Hou&es, 220 221 , d’’^ ision of 
po.i.ers ith states, 228-31 
deience forces, 234, 235 courts, 
238, law, 239, relations to 
the Empire, 313 , labour 
troubles, 317, New Guinea, 295, 
296, 322 

Comptroller and Auditor-General 
United Kingdom, 163, 1S3 , 

Irish Free State, 204 
Compulsory service, in war time, 
82, 185, 284 

Confidence, votes of want of, 
as terminating mmistnes, 175 
Conquered colony, legislation by 
Crown for, 9, 149 267, 26S , 

law m, 9, 2S5 

Constituent powers of Dommion 
and Colonial Legislatures, 21-4 , 
Canada, 228 , Commonwealth 
of Australia, 230, 231 , Irish 
Free State, 202 , Malta, 240 
Constitutional development of 
the Dommions, 205-07 , India, 
247-9 , Ceylon, 274-6 , West 
Indies, 277-80 

Constitutional Law, nature of, 
3-7 , sources of, 8-12 
Constitutional legislative powers 
of the Crown, 9, I49> 267, 268 
Constitutional structure of the 
Empire, 13-42, table of, 319-23 
Consular Couris, 308, 309 
Consuls, 54, 55 , jurisdiction of, 
308, 309 

Convention on Air Navigation, 53 
Conventions of constitution^ 
usage, 5, 6 

Convocation, powers of, 145 
Cook Islands, New Zealand, 
government of, 130, 131 
Coorg, India, 258 
Copyright Conference, 104 
Council of Ambassadors at Pans, 
56 

Council of Ireland, 193, 194 
Council of State, m India, 257 
County Courts, m England, 189, 
Z90 
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Court of Appeal for Eastern 

Africa, 285, 293, 301 

Court of Appeal, in England, 

189 

Court of Appeal, m Northern 

Ireland, 195 

Court of Cnminal Appeal, in Isle 
of Man, 198 

Court of General Gaol Delivery, 
in Isle of Man, 198 

Court of Session, in Scotland, 

190 

Court of Tynwald, in Isle of 
Man, 198 

Courts, control over executive, 5, 
6, 143, 144 , English, 189, 190, 
19 1 , Northern Ireland, 190 , 
Scottand, 190 , Channel Islands, 
196, 197, Isle of Man, 198, 
Irish Free State, 203 , Domin- 
ions, 237-9 , British India, 
263, 266 , Crown Colonies and 
Protectorates, 284-6 , Samoa, 
293 , Zanzibar, 293 

Courts-Martial, 186, 203 

Creation of peers, to overcome 
dissension between the Houses 
of Parhament, 156 

Crown, powers, XIV, 9, 10, ii, 13-16, 
remedies against, 141-4 , rela- 
tion to Church of Engand, 
*45-7 * United Kingdom, r 55 - 7 , 
an Parhament, 174-6, creation 
of peers, 173, i8t , hereditary, 
183 , Northern Ireland, 194 , 
Channel Islands, 195, 196 , 

relation to Australian States, 
22S, 229 , Malta, 240, 24 X , 
Southern Khodesia, 244, 245 , 
British India, 262, 263 , legis- 
lation for Crown Colonies and 
Protectorates, 267-9 

Crown Agents for the Colonies, 
283 

Crown Colonies, xvu. Imperial 
legislation, 18 , constitutional 
changes 24, judiciary, 28, 29, 
church, 150 , government, 

265-86 , Crown's legislative 

power regarding ceded or con* 
quered, 9, X49, 267, 268 


Crown Office m Chancery, 162 
Cyprus, Crown Colony, annexed, 
59 t* I , government, 272, 
283 n I, 320 

Dail Eireann, see Chamber of 
Deputies 

Dardanelles Commission, 164 
Defence, Imperial, 73, 74, 76-80, 
81, 84, 95-9 , United Kingdom, 
184 - 9 , Dommions, 233 - 7 , 
Malta, 242 Southern Rho- 
desia, 245 , British India, 258, 
5^59 » Colonies and Protector- 
ates, 283, 284 , Iraq, 306 
Defence Committees in the Dom- 
inions, 78 , Defence Councils, 
234, 235, 236 

Defence expenditure, compara- 
tive, 99 

Defence of the Realm Acts, 140 
Delhi, capital of India, 248 
Demise of the Crown, does not 
affect duration of Parhament 
or tenure of office, 174 
Dent, Sir A , 289 
Deputy Governor, 208, 282 
Development of responsible gov- 
ernment in the Dommions, 
205-07 , m the United King- 
dom, 154, 155 

Devonshire, Duke of. Secretary 
of State for the Colonies, 276 
Differential duties, no legal res- 
trictions on imposmg, 25 
Diplomatic agents, 54, 55 
Direct communications between 
Prime Mmisters of the Empire, 
86, 88 

Disallowance of Dominion Acts, 
5, 24-7 , of Colonial Acts, 

^273 

Dismissal of Ministers m United 
Kmgdom, 155, 176 , Domm- 
ions, 2x0 

Disqualfficatton for the fran- 
chise, 169, 219, 5515 . 216 , 

for membership of Parhament, 
169, 217 

Dissolution of Parliament, Crown's 
I>ower of, xiu, xiv, 155, 156, 



Index 


175, 176 , as afEected hy House 
of Lords I So, in the Domuiions, 
209, 210, 216 

Distribution of legislative and 
e's*ecuti\e power in Canada, 
225-8 , m the Commonwealth 
of Australia, 22S-31 , m the 
Union of South ^Lfnca, 231-3 , 
m India, 249-51 , m the Lee- 
ward Islands, 276, 277 
Domestic sla\ery, 266 
Dommica (Leeward Islands), Pre- 
sidency, 268, 269, 273, 276, 

279 

Dommion control of Native Races, 
127-35, 244, 245 , m mandated 
territories, 294-300 
Dommion votes m the League of 
Nations, 48, 52, 53 
Dommions, title of, confeired m 
1907, XVI, xvii, 103, 319 , consti- 
tutions based on Imperial legis- 
lation, II, 205-07 , supremacy 
of Imperial legislation, 16-18 , 
Imperial control of Dommion 
legislation 24-7, foreign rela- 
tions, 43-8 ; 90, 91 , League of 
Nations, 48-53 , co-operation 
with United Kingdom m foreign 
affairs and defences, 62-101 , m 
domestic affairs, 102-19, relation 
to Empire, 313-17 
Dominions Royal Commission, 
106, 107 

Double nationality, 57, 58 
Drott admtmstraUf, absence of, m 
English law, 137 

Duke of Connaught, Governor- 
General of Canada, 21 x 
Duke of Cornwall, title of eldest 
son of the king, 153 
Duration of Parliament, United 
Kingdom, 174 , Northern Ire- 
land, 194 , Channel Islands, 
196 , Isle of Man, 198 , Dom- 
inions, 214, 215, 216, 217, 

218 , Malta, 241 , India, 254, 
^57 

Durham. Lord, report on Cana<* 
dian C^vemment, 205 
Dutch Reformed Church, X49 
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Earl of Cmester, eldes>l soi cl the 
created, 153 

East Africa, 121, 124, 125, 264, 
32:2: 

East Africa Protectorate, 266 w i 
267 

Edward VII , Kmg, coronation 
celebrations of, 102 , pohtical 
actiMtyof, 156 

Eg\pt, now an mdependent state, 
92, 290-3, 315, 322 
Electoral petitions, 171 
Elgin, Earl of, Go’vemor-General 
of Canada, 62, 205 206 
Elgm, Earl of. Secretary of State 
for the Colonies (1906-08), 116 
Ehzabeth, Queen of Bohemia, 153 
Emergency Powers Act, 1920, 
141 n I 

Emigration, Imperial, 106-08* 
164 

Emirs, use of, in Nigerian admmis- 
tration, 123 

Empire Forestry Conference, 
1923, 1 10 

Empire Settlement Act. 1922, 
107, 164 

Esher, Viscount, Committee on 
the Army in India, 259 
£tats de Deliberation, in Guem- 
sey, 197 

Etats d'Election, m Guernsey, 

197 

Executive Committee of Barba- 
dos, 271 , Jamaica, 279 , the 
provmces of the Union of South 
Africa, 231, 232 

Executive ^uncils, functions 
of, Irish Free State, 202 , 
Dommions, 2x2, 213 , Malta, 
241 , Soufiiem Rhodesia, 245 , 
British India, 252, 253 , Crown 
Colonies and Protectorates, 270, 
271, 275, 279, 281 , Palestme, 
302 

Exequaturs^ issue of, 55 
Expenditure, see Financial legis- 
lation 

Expenditure on defence, of Britain 
and the Dommions, 99 
Exploitation of natives repudiated 
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by Imperial Government (House 
of Commons, Feb 25, 1924), 

I2Z 

Expropriation of property, power 
of, 140 

Extra-territorial jurisdiction, 20, 
307-10 

Extra-territonallegislativepowers, 
of Domimon legislatures 19 , 
Indian legislature, 257 , South- 
West Africa, 298 
Faipule, in New Zealand, 298 
Falkland Islands, Crown Colony, 
268, 321 

Federal capital of the Common- 
wealth of Australia, control of, 
231 n I , 322 

Federated Malay States, Pro- 
tected States, 287, 288 
Federations and quasi-Federa- 
tions, se& Canada, Common- 
weal^ of Australia, British 
India, Leeward Islands, Union 
of South Afnca 

Female suflErage, i 58 , 195, 196, 
198, 214, 215 

Fenian invasion of Canada, 71 
Fiji, Crown Colony, 112, 126, 268, 
286, 3ti, 321 

Fmance Act, 1919, 105 n i 
Fmance Committee in India, 256 
Fmance Departments, in Indian 
provinces, 254, 255 
Financial assistance by Imperial 
Government to the Dommions, 
109 

Financial legislation. United Kmg- 
dom, i8x, 182, 183, 184 , 

Northern Ireland, 193 , Chan- 
nel Islands, 196, 197 , Isle of 
Man, 198 , Irish Free State, 
203, 204 , Dommions, 219, 

223, 224 , British India, 254, 
255> 256 

Fmancial resources, of Canadian 
provinces, 227, 228 , central 
and provmcial governments m 
India, 251 , Union of South 
Africa provmces, 33 
Fmancial Secretary of the Treas- 
ury, 163 


Firearms, restrictions on carrying 
of, 140 

First Lord of the Admiralty, 164, 
188 

First Lord of the Treasury, 162, 
163 

Fisher Rt Hon A , Prime 
Mmister of the Commonwealth, 
84 w I 

Foreign Jurisdiction, 307-10 
Foreign Ofi&ce, see Secretary of 
State for Foieign Affairs 
Foreign Jurisdiction Act, 1890, 
123, 269, 274, 300, 307-10 
Foreign relations of the Empire, 
unity of the Empire m inter- 
national law, 43-8 , relation 
to League of Nations, 314 , 
forms and agencies of inter- 
national mtercourse, 53-7 , 
Imperial co-operation regardmg, 
XIV, XV, 62-81, 86-101, 315, 316 
Forms and agencies of mtema- 
tional intercourse, 53-7 
France, British relations with, 
53 » 63* 72. 90, 309 

Franchise, United Kmgdom, 160, 
168, 169 , Northern Ireland, 
195 , Channel Islands, 196, 
197 , Isle of Man, 198 , Dom- 
mxons. Lower Houses, 214- 
16 , Upper Houses, 217-218 , 
British India, 255 , Crown 
Colonies and Protectorates, 270, 
272 n r, 276, 278 
Free Church of Scotland, 148 
Freedom of assembly or meeting, 
7* 3t37-9 , Irish Free State, 200 
Freedom of elementary education, 
200 

Freedom of rehgion, 7, 140 , 

Northern Ireland, 193 , Irish 
Free State, 200 , mandated 
territories, 294, 295, 302, 305 
Freedom of speech, 7, 140 , 

Northern Ireland, 193 , Irish 
Free State, 200 
French Canadians, 313 
French creoles, m Mauritius, 127 
French law, 9, 54, 67, 157, 239, 
285 



Index 


343 


Galt, Sir A . 62 

Gambia, CroviTi. Colony, 265, 26S, 
321 Protectorate 267, 321 
Gandhi M K , efforts on behe^f 
of Indians m South Africa, 114 
Geddes, Sur Er c. Committee on 
e^cpenditare m 1921, 1S4 
General Assembly of the Church 
of Scotland 147, 14S 
Gene\a Con^vcnlions \ct, 1911, 
18 

Genoa Conference, 1922, 91 
George I , Kmg, 157, 158 
George II , Kmg, marriage regu- 
lations affectmg descendants 

of, 153 

George IV , Kmg, 1 56 
George V , King, 156 
German language, not olHcial m 
South-West Africa, 299 
German settlers, in South-West 
Africa, position of, 299 
Germany, British relations with, 
64, 65, 69, 92 

Gibraltar, Crown Colony, 15, 265, 
268, 273, 285, 312, 321 
Gilbert and Ellice Islands, Crown 
Colony, under the High Com- 
missioner for the High Pacific, 
125, 265, 266, 267 
Gladstone, Rt Hon W E , 5, 160 
Glen Grey area. Cape of Good 
Hope, government of, 133 
Gold and Towmship Laws of the 
Transvaal, 117 

Gold Coast, Crowm Colony, 121, 
266, 268, 300, 321 , Northern 
Temtones, Protectorate, 267, 
321 

Governor, recommends for hon- 
ours, 38 , style, 41 , legal 
liabihty, 143 , Northern Ire- 
land, 194 , Dommions, 5, 15, 
207-rr, 212 , Malta, 240, 241 , 
Southern Rhodesia, 245 , In- 
dian provmces, 252-5 , Ceylon, 
275 , Crowm Colonies and Pro- 
tectorates, 278, 279, 280, 281-3 
Governor-General of the Com- 
monwealth of Australia, 41, 
208, 228, 229, 296 


Govei noi -General of t'-'c Dominion 
<ji Canada, 4.1, 200, 212, 225 
Go\ emor-General of e Dumx 1 on 
of New Zca'^and, 41, 207, 297 
Go\emor-Generrl of tnc Irish 
Free State 202 

Go\ ernor-Gcneral of Ind''a, 252, 
25*1 255. 25S, 259, 260 r I 
Go\ emor-Gereral of the Union 
of South Vfrica, 41 20S, 231, 

232, 233 

Go\emmcnt of Irdn \ct, 1919 
1S5 247-9 

Government of Ireland Act 1920, 
192 

Go\ emment of Nati\e Races, 120- 
35 , m mandated temtones* 
294-300 

Go^ emment WTiips, 163 
Great Britain, xvi 
Great Seal of England, 162 , of 
Scotland, 163 

Greece British relations with, 92 
Grenada (W mdw ard Islands) , 
Crowm Colony, 268, 277, 278, 
321 

Gre>, Rt Hon Sir Edward (now 
Viscount), Secretary of State 
for Foreign Afiairs, 65, 75, 139 
suggestions as to change of 
pohey m Palestme, 303 n i 
Guernsey, Channel Islands, gov- 
ernment of, 195, 197, 320 
Gwahor, Native State, 261 

Habeas Corpus ^ Wnt of, 137, 
138, 146, 172, 200 
Habeas Corpus Act, 1862, 138 
Hague, Conference of, 1907, 74 
Hahbut Fisheries, Treaty of, 
1923, constitutional nature of, 

66-8, 93. 95 

Hanover, Elector of, 153 
Harcourt, Rt Hon Sir W, 177 
Haussa population, under Fulam 
chiefs, 122 

Hebrew, ofi&cial language in Pales*- 
tme, 302 

Hedjaz, Kingdom of the, 305, 309 
High Commissioner for Palestine, 
302, 303 
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Higla Commissionei for the Malay 
States, 287, 288 

High Commissioner for the Union 
of South Africa, controls certain 
Protectorates, 127, 245 
High Commissioner for Zanzibar, 

High Commissioner of the Domm- 
10ns, in London, 210, 316 
High Court of Justice, m England, 
189, Northern Ireland, 195 » 
Irish Free State, 203 , British 
India, 263 , Samoa, 297 , Tan- 
gan3nka Territory, 300 
Hmdu law, 264 

Holland, British relations with, 
53 > 69, 90 

Home Office see Secretary of State 
for Home Affairs 
Hong Kong, Crown Colony, 127, 
268, 272, 284, 312, 321 
Honourable, use of style of, 40, 
41 

Honours, prerogative, 36-41 
House of Commons, United Kmg- 
dom, 167-72 174-84 , Northern 
Ireland, 194, 195 , Canada, 

214, 215 

House of Lords, Umted Kmgdom, 
172-4, m judicial capacity, 
173, I 74 » 190. 191 
House of Keys, m Isle of Man, 198 
House of Wmdsor, 153 
Hughes, Rt Hon W W , Pnme 
Mmister of the Commonwealth 
of Australia, $4 » x, 98 n i, 
212, 213 

Hyderabad, Native State, 260, 
26X 

Immumties of diplomatic agents, 
55 

Impeachment of ministers, 174, 
177 

Imperial Acts, ii, 12, 16, m 
certain cases may be repealed 
by Indian legislature, 257 
Imperial Conference, 191X, 70, 
74 » 7 ^* 77 # 3:03, X06, 107 

1921, 87-92, 95, 1 15, 1 16 

Imperial Conference, 1923, 92-9, 


loi n I, 118, 119 binding 
effect of resolutions, xv 
Imperial control of Dommion and 
Colonial legislation, 24-7 , of 
Indian Government, 262, 263 , 
of native races, 120-7 244, 245 
Imperial co-operation during the 
war of 1914-18, 81-6 
Imperial co-operation m domestic 
affairs, X02-11, 31^, 315 
Imperial co-operation in foreign 
affairs and defence, xiv, xv, 
62-iox, 314-17 

Imperial Currency Bills, rejection 
of scheme for, m 1923, no 
Imperial Customs Conference, 104, 
106 

Imperial Economic Committee 
(rejected on Feb 25, 1924 by 
Imperial Government), under 
Imperial Economic Conference 

of 1923, III 

Imperial Economic Conference, 
1923, 109-11 

Imperial Federation, 75, 76, 85, 
86, 88, 89, 100, loi, 103, 104, 
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Imperial garrisons, 283 n 2, 284 
Imperial General Staff, 77 
Imperial gifts to Dommions for 
defence, 237 

Imperial legislation, supremacy of, 
x6-i8 , as to Channel Islands, 
196 

Imperial Institute, reorganisation 
of, 1 10 

Imperial patent, scheme for a, 
106, 1 10 

Imperial Preference, xv, 103, 105, 
109, iio. III, 256 
Imperial Shippmg Committee, 
X06, 109 

Imperial stamp, suggested, 42, n 2 
Imperial War Cabinet, 1917, 83, 
84, 86, 104, 1 14, 1 15 

1918, 83, 86, 1 14, 1 15 

Imperial War Conferences, 1917 
and 19x8, 83, 103, xo8 
Impeaual wireless telegraphy, 105, 
109 

Indemmty Acts, 20, 138, 141 



Index 345 


Independence, Dominion -pow er 
to achie\e, 20, 21 , mo\ement 
m South Africa and other 
Dominions, 100, 312-14 
India, see British India ard Native 
States 

Indian Act, of Canada, 128 
Indian Army, 25S, 259 
Indian CimI Seirvice, 262, 263 , 
Go\ emor's spe9ial responsi- 
bility regarding, 255 
Indian Legislative Assembly, 257 
Indian States, see Native States 
Indians, North American, treat- 
ment of, 127, 128 
Indore, Native State 261 
Initiative, m legislation, 19, 2or, 
202, 228 

Injunction, po-wer of courts to 
issue, 5, 6, 27, 144, 263 
Instructions, see Royal Instruc- 
tions 

Iraq, mandated territory, 185, 
301, 304-06, 321 

Irish Free State, Dominion, xvi, 7, 
ro, 12, 18, 2X, 319, 323 , consti- 
tutional changes, 24 , appeals, 
31 , honours, 38 , flag, 42 , 
relation to League of Nations, 
4S-53> 314 * citizenship, 61 , 
at Imperial Conference, 92 , 
independence aims, 100 , views 
on Indian claims, 119, rights 
of the subject, 137, 200 , 

rehgious restrictions, 140, 200 , 
constitution, 199-204 , relation 
to Empire, 313 

Insh Free State (Agreement) Act, 
1922, 204 

Irish Free State (Consequential 
Provisions) Act, 1922, 199 
Insh Free State Constitution Act, 
1922, 199 
Insh peers, 173 
Isle of Man, 197-198, 320 
Italy, Bntish relations with, 53, 
<59* 90, 9^2 

Jaipur, Native State, 261 
Jamaica, Crown Colony, 19, 20, 
266, 278, 279, 2S0, 284, 320* 


Japan, Bntish relations with, 26, 
53, S7, 90, 92, 99, loi, 112, 
113, 225, 309 , immigration 

mto New Gumea, 296 
Jelhcoe, Admiral of the Fleet, 
Viscount, report on na\al de- 
fence, 97 

Jersey, government of, i95-7> 
320 

Jews, favoured position m Pales- 
tine (reaffirmed b> Imperial 
Government, Feb 25, 1924"^, 

302, 303 304 

Johore, Protected State, 2S8 
Judges, tenure of office by, 28, 
29, 189, 203, 237, 23S, 239» 
263 

Judgments, mutual enforcement 
of, withm the Empire, xo8, no 
Judicature, matters affecting the, 
20, 27-34, 143, 146, 147, 148, 
14Q 

Dominions, 237-9 , Southern 

Rhodesia, 245 , Bntish India, 
263, 264 , Crown Colonies and 
Piotectorates, 284-6 , extra- 
territorial jurisdiction, 307-10 
Judicature Acts, 1873 and 1875, 
189 

Judicial Committee Act, 1844, 
29, 32 

Judicial Committee of the Pnvy 
Council, appeals to the, 29-32, 
157, 190, 195, 197, 19S, 316, 
ecclesiastical, 146 
Judicial Power, 27-34 
Jurats, m Jersey, 196 
Justices of the Peace, m England, 
189, 190 , xn Scotland, 190 

Kadis, m Nigeria, 123 
Kamerun, see Cameroons 
Kashmir, 262 

Kedah, Protected State, 288 
Kenya Colony, 115, 226, 117, X19, 
224, 125, 256, 266 n I, 272, 321 
Kenya Protectorate, 266 n 1 
King, the. 5, 13, arwf see Crown 
Kmg can do no wrong " ma x im, 
XV, 14, 141. 157 
King's African Riffes, 284 
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King's Bencli Division of High 
Court, m England, 189 

Dabour Party in Great Britain, 
179 » government, 1924, xm 
Lambeth Conferences, 149 
Land rights of British South 
Africa Co , m Rhodesia, 243, 
«45 

Lands, powers of Governor to 
grant, 281 , questions a£Eectmg 
native, 125, 129, 130, 134, 

135, 24.1, 296, 297, 298 
language, official, Irish Free 
State, 200 , Dominions, 224 , 
Malta, 240 , Palestme, 302 , 
South-West Africa, 299 
Laurier, Rt Hon Sir Wilfrid, 
Prime Mmister of Canada, 
39 * 73 74 * 75* 212 
Law, England, 191 , Scotland, 
X91 , Northern Ireland, 191 , 
Channel Islands, 197 , Isle of 
Man, 198 , Dommions, 239 , 
Malta, 242 , Southern Rho- 
desia, 246 , Colonies and Pro- 
tectorates, 285, 285 , South- 
West Africa, 298 , New Gumea, 
293 , Samoa, 297 , extra- 
temtonal jurisdiction, 309 
Law officers, m England, 165 , 
in Scotland, 165 

League of Nations, as aSectmg 
British Empire, 48, 49, 92, 
294* « 95 * 33c 4* 31^ » possible 
intervention in inter-Impenal 
affairs, loi, loi w i, 204 « i 
League of Nations Covenant, 2X, 
48, 49, 294, 295 

Leeward Islands, Crown Colony, 
268, 269, 273, 276, 279, 285, 
321 

Legislative Councils, Isle of Man, 
198, Dommions, 217-19, 
Southern Rhodesia, 245 , Brit- 
ish India, 253, 254 , Crown 
Colonies and ^otectorates, 270- 
80 , Samoa, 297 , Palestme, 
302, 303 

Legislative powers, restrictions on, 
18-21 , Northern Ireland, 192-4 , 


Channel Islands, 196, 197 , 

Isle of Man, 198 , Irish Free 
State, 200, 201 , Dommions, 
219, 224, 225-33 * British India, 
249-51, 257 , Crown Colonies 
and Protectorates, 272-4 , man- 
dated temtones, 294, 295, 296, 
300, 303 

Legislatures, Channel Islands, 196, 
197 , Isle of Man, 198 , Malta, 
240, 241 , Southern Rhodesia, 
243-5 , British India, 253, 254, 
257 , Crown Colonies and Pro- 
tectorates, 127, 270-4 , man- 
dated territories, 296, 297, 298, 
300, 303 , scheme of, 319- 
23 See also Parhament 
Letters Patent, laymg down con- 
stitutional arrangements, in- 
cludmg the office of Gk>vemor, 
II* 156* I 57 » 

Liberia, misgovomment of, 120 
Lieutenant-Governor, Jersey and 
Guernsey, 195, 196, Isle of 
Man, 198 , Canada, 208, 210, 
225 , Malta, 241 , Crown 
Colonies and il^otectorates, 282 
Limitations on power of Governor, 
208 

Limits of Dommion and colonial 
legislative power, 18-21 
Liquor traffic, forbidden m man- 
dated territories, 294, 295, 

296 

Lloyd George, Rt Hon D , 
Prime Mmister, 45, 88 w i, 
15 ^. 158, 159* 165 
LxDrd Advocate, 165 
Lord Chief Justice, in England, 
189 

Lord High Chancellor, 162, 174, 

173* 189 

Lord High Steward, Court of, 
191 

I-ord Lieutenant of Ireland, 143 
Lord President of the Council, 

165 

Lord Privy Seal, United Kmgdom, 
162 

Lords Commissioners of the 
Treasury, 163 
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Lords Justices of the Court of 
Appeal, in England, 189 
Lords of Appeal m Ordinary, 
United Kingdom, 173, igo 
Lyttleton, Rt Hon A , Secretary 
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